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Foreword

The Consiglio Nazionale delle Ricerche (National Research Council,
CNR) takes on pro-active part in the new European policy for Medi-
terranean co-operation. As a matter of fact, it is in this context that the
Office for Scientific and Technological Co-operation with Third Medi-
terranean Countries works on intensifying scientific links with public and
private institutions and universities all throughout the Mediterranean basin
in all relevant research areas.

In the specific field of legal studies, the Mediterranean Sustainable
Development Law Network (MESDEL), co-ordinated by the Department
on Environment and Water Law of the Institute for Legal Studies on the
International Community of the CNR is active. The network is formed
by twelve academic bodies, from countries of both sides of the mare
nostrum, devoting a specific attention to the sector field of environmental
protection, sustainable development and water management.

This book is the outcome of the 1st MESDEL International Collo-
quium on Sustainable Development and Water Management in the Medi-
terranean Region, held by our Institute on December 11-12, 1998, in
Rome and Naples. As the reader can easily detect, the Colloquium dealt
with legal and institutional issues raised by Mediterranean co-operation
efforts for fostering sustainable development in the region: the Euro-
Mediterranean Partnership instruments, the Barcelona Convention system
for the protection of the Mediterranean Sea and actions for securing
integrated management and development of water resources. These
themes were analysed and discussed from a varied and sometimes
multidisciplinary perspective in order to identify, through experience-
sharing and comparative analysis of diverse situations, the applicable rules
at both the international and national level and to define de lege ferenda
prospects for concerted actions and enhanced co-operation in the
Mediterranean region.



Experts of environmental and water law of some Mediterranean
countries – Egypt, France, Israel, Italy, Jordan, Palestine, Spain, Tunisia
– and representatives from international governmental organisations
(FAO, European Commission) and non-governmental ones (International
Association for Water Law-AIDA, Office international de l’eau-OIE)
gathered in the venue.

The scientific contributions contained in the volume show the
growing concern for Mediterranean development co-operation also from
the legal standpoint. The first part touches on topics related to the
follow-up of the Euro-Mediterranean Partnership as foreseen by the 1995
Barcelona Declaration, on the one hand, and the legal system on
environmental protection of the Mediterranean sea based on the 1979
Convention as revised in 1995, on the other hand.

The Conference held in Barcelona in 1995 launched an ambitious and
long-term process. In the follow up of the Euro-Mediterranean Partner-
ship many critical issues that could no longer be dealt with at the bilateral
level are nowadays the object of an on-going dialogue at the broader
regional level.

The EU considers that the Mediterranean region should be given a
level of priority respondent to its geo-political proximity and its impor-
tance for the Union’ peace and stability. Despite some difficulties, the
financial tool for the implementation of the Barcelona Process, MEDA,
has been successful insofar.

The revision of the Barcelona Convention for the Protection of the
Mediterranean Sea against Pollution and its Protocols confirms that
international law principles on sustainable development still find some
hindrances towards full enactment at the Euro-Mediterranean level. As a
matter of instance, we note the resistance against the entry into force of
the Protocol Concerning Specially Protected Areas and Biological Di-
versity in the Mediterranean.

The second part focuses on sustainable use and management of water
resources, also through the comparative analysis of domestic systems
facing difficult conditions such as scarcity and international and national
rivalry, as in the cases of Israel, Palestine, Egypt, Tunisia and Jordan.

Scarcity of water and recrudescence of drought and desertification
phenomena all throughout the Mediterranean call for adequate interna-
tional co-operative legal regimes, based on the principles of « no-harm »
and « equitable apportionment », flexible institutional frameworks and
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modern legislation at the national level able to secure sustainable
management and rational patterns of consumption. This is the only way
to ensure the effectiveness of the right to sustainable development and
to water as a fundamental human right.

The sensitivity of the problem at the Mediterranean level is clearly
witnessed by the numerous international initiatives in the field of water,
amongst which we find the priorities for sound management of water
resources as set by the EU Fifth Framework Research Programme.

In this perspective participants to the Colloquium were involved with
the evolution of international law, European Community law and diverse
domestic legislation in the water sector for assessing common trends and
concepts that could serve as corner-stones for reviewing present patterns
of Euro-Mediterranean co-operation in the field.

Beside the CNR, the Presidency of the Italian Parliament and the
Ministry of Foreign Affairs which greatly contributed to the organisation
of this event, the editors wish to thank all those who have brought this
book to conclusion. Special mention is due to Ms. Fiorella De Felice, Ms.
Gabriella Donadio, Mr. Mario Schettini for their supportive efforts and
to Ms. Monica Scala for her precious technical support.

Sergio Marchisio
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INTRODUCTORY NOTES



Lucio Bianco

President, Italian National Research Council

This two-day discussion between Rome and Naples has to be
regarded as being within the framework of the National Research
Council’s endeavours to promote co-operation in the Mediterranean
Region. This effort took also flesh in the establishment of the Office for
Scientific and Technological Co-operation with Third Mediterranean
Countries in 1996.

I inaugurated a few days ago in Naples the Third Mediterranean
Exhibition of Technological Innovations, and I am present here today to
stress the commitment of the CNR along the line of Mediterranean
co-operation. The participation in this gathering of Members of Parlia-
ment, representatives of various Government institutions and, particularly,
the Department for Co-operation and Development of the Ministry of
Foreign Affairs, bears witness to the role of Italy into the Mediterranean
dialogue.

This Colloquium, addressing the themes of sustainable development
and water management in the Mediterranean, places within the activity
of one of the about 60 networks of the Office, namely the Scientific
Network on Mediterranean Sustainable Development Law, which is
devoted to carrying out research and study on legal and institutional
aspects of the Mediterranean co-operation and specifically on the prob-
lems connected with sustainable development in the area. I would like
to thank Prof. Marchisio and his staff for promoting and expanding the
activities of the Network within the overall context of the Office’s activity.
The latter covers all the scientific and technological sectors with the aim
of encouraging co-operative actions and, by doing so, gaining access to
financial resources granted by the European Union supporting pro-
grammes for research activities.

In this perspective, we know that a Project of the EU called MEDA
revolves around the pivotal philosophy of progressive integration between
the Mediterranean rims, which is to be sustained not only through
opening of national markets, investments, infrastructures, but also, and



maybe mostly, by developing scientific and technological co-operation. I
understand that MEDA is, as yet, not completely operational in all of its
capacities, since only very limited resources could be utilised insofar.

Initiatives such as this Colloquium and the Exhibition in Naples can
hence act as powerful stings and stimulation to trigger MEDA’s thorough
launch, opening up the phase where substantial resources could finally
lend themselves to more decisive actions and better organised and
programmed interventions aimed at Mediterranean countries’ integration.

It is apparent that the whole theory of this co-operation is founded
on the concept of sustainable development. It is an incontrovertible
observation nowadays that we cannot focus on development from a
partial, narrow-eyed perspective, remaining insensitive to the universally
felt concerns of overall compatibility and especially environmental sus-
tainability.

It was in this very Hall that the volume « Rio, Five Years Later »,
edited by Prof. Marchisio and his Institute was recently presented to the
public. The volume followed a previous one, by the same Institute,
entitled « Rio 1992: Summit for the Earth ». Both works examine
environmental issues from the standpoint of international environmental
law and sustainable development law.

Furthermore, I would like to recall that it was thanks to the Institute
for Legal Studies that the CNR was present to the workings of the UN
Commission on Sustainable Development, which we will continue to
follow closely, as we shall do in the future also for the workings of the
Mediterranean Commission on Sustainable Development established in
the framework of the Mediterranean Action Plan.

Within the more global framework of sustainable development, we
will address, and concentrate upon, the issues related to the management
of water resources, which was identified by the 1997 Helsinki Meeting
of Mediterranean Countries’ Ministers of the Environment as one of the
five priority sectors for further research and action.

The CNR also deems that the matter is one of dramatic relevance.
As a matter of fact, the Institute on Water Research is one of the
pioneering institutes within the Council. It deals with water management
from the purely technical point of view, bio-chemical and of systemic
management.

Beside the strictly technical aspects, there are the legal aspects of
water management. The need for a review of existing legislation in the
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field is closely felt. This and other legal aspects of water management will
be addressed in Naples tomorrow. These few tentative considerations
intend to underline how the issue is of current concern. It has also been
recently examined at the Community level in a Proposed Directive for
establishing the global framework of Community legislation on water. Also
the Italian Government adopted last week a legislative decree in the field.
Whilst on the one hand there certainly is a world-wide interest on the
matter, there is also, on the other hand, a specific interest at purely
Mediterranean level.

I would like to conclude those opening remarks by expressing special
thanks to speakers from a number of countries, Egypt, France, Jordan,
Israel, Palestine, Spain, and Tunisia. I would like to thank also the
representations of the European Community, the FAO and the Inter-
national Water Law Association.

I wish you a fruitful work for both today, in Rome, and tomorrow,
at the Mediterranean Exhibition in Naples. You will discover for
yourselves that the Exhibition is a highly organised, renown structure
where a great majority of Mediterranean countries are represented by
means of both workshops and stands. Your initiative will thus complete
the spectrum of the intense ongoing dialogue in Naples.

My most profound wish is that you become reference points for
enduring co-operation in the region. As for the CNR, we have already
undertaken the commitment, also the financial commitment, to carry on
for next year the activity of the Office for Scientific and Technological
Development in the Mediterranean. It is apparent that our effort is not
enough, that additional financial resources are needed in order to solve
the North-South imbalances, particularly at the Mediterranean level. Apart
from academic and scientific debate, we also need a concrete financial
effort for fostering and promoting effectively co-operation and integration
amongst Mediterranean countries.
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Giuseppe Cataldi

Professor of International Law, University for Eastern Studies, Naples

The Euro-Mediterranean Conference which was held in Barcelona in
November 1995 adopted a Declaration establishing a new Partnership
between the European Union and 12 Southern and Eastern Mediterranean
Partners (Morocco, Algeria, Tunisia, Egypt, Turkey, Israel, Jordan,
Lebanon, Syria, Cyprus, Malta and the Palestinian Authority). Its overall
objective is to contribute through enhanced and regular dialogue, free
trade and co-operation, to guarantee peace, stability and prosperity in the
region.

The sustainable development objective and its environmental dimen-
sion have been fully integrated in the new Euro-Mediterranean Partner-
ship texts. Participants at the Conference emphasised their interdepen-
dence with regard to environment, the need for a regional approach,
increased co-operation, better co-ordination of existing multilateral pro-
grammes. They recognised the importance of reconciling economic
development with environmental protection, of integrating environmental
concerns into the relevant aspects of economic policy and of mitigating
the negative environmental consequences which might result. They
confirmed their attachment to the Barcelona Convention and the Medi-
terranean Action Plan.

The Euro-Mediterranean Ministerial Conference on the Environment,
held in Helsinki on 28 November 1997, adopted unanimously the Short
and Medium-term Priority Environmental Programme (SMAP), that is the
framework programme of action for the protection of the Mediterranean
environment.

The SMAP is intended to become the common basis for environ-
mental purposes (as regards both policy orientation and funding) in the
Mediterranean region. The Partners have selected by consensus the
following five priority fields of action:

a) Integrated water management;

b) Waste management;



c) Hot Spots (covering both polluted areas and threatened
biodiversity elements);

d) Integrated Coastal Zone Management;

e) Combating Desertification.

Some of these topics will be discussed today, from different points
of view, in order to define the legal and institutional framework for
sustainable use and management of water resource.

The water sector is a key area for the protection of the environment
and sustainable development in the Mediterranean, and for all the cultural
and social problems of the area, beginning with the migration problems.

Let me also remind you that more than 50% of the Mediterranean
countries’ population is concentrated on the coastline and that more than
30% of the world tourism is attracted in the Mediterranean region. Ex-
isting pressures due to human activities cause enormous damage to coastal
eco-systems and landscapes. Irrational practices also cause pollution
problems in marine waters.

The issue of a legal regime in the Mediterranean Sea is closely
associated with and conditioned by its dimensions and its geographical
location. The Mediterranean is a basin enclosed by the coastline of its
coastal States. The Mediterranean is a « semi-enclosed sea » with all the
characteristics of such seas as determined by the Convention of Montego
Bay on the Law of the Sea. The Mediterranean is also a very important
channel of communication.

For all the mentioned reasons, any discussion concerning the best
means to exploit the wealth of this sea must also include an evaluation
of the incidence of the legal regime adopted on the defence of the marine
environment.

With reference to fishing, it must be stressed that, even though it
is a relatively small and limited marine space, the Mediterranean is largely
composed of zones which, from a legal standpoint, are subject to the
regime of the high seas in the present situation of absence of any specific
international agreements governing the issue.

In the light of the increasing exploitation of fishing in these areas
and the consequent impoverishment of resources, as well as the need to
protect numerous fish species and marine mammals threatened by
extinction, it becomes increasingly urgent to establish a general system for
the management and conservation of fishery resources in the Mediter-
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ranean, especially beyond the territorial sea. We must realise in fact that
effective preservation and management of fishing assets in this sea are
possible only with the co-operation of all the coastal States and preferably
with the involvement of third countries interested in fishing. We must not
forget that vessels flying the Japanese or South Korean flag, driven out
of other seas as a consequence of EEZ proclamations, are very common
in our waters.

Unfortunately, this co-operation has made not many steps insofar.
There is a well-known undertaking of the European Union, but still in
(slow) progress. It is up to the Mediterranean Countries to make the
fishery resources no more endangered by this lack of co-operation, which
is useful only for third States.

The co-operation is unsatisfactory in other fields too. Immigration
policy, for example, are made more by the criminal organisations that
carry people coast to coast than by Governments.

We have precise tasks, namely towards future generations. We must
co-operate and negotiate to solve common problems, sharing our views,
opinions, research. We have common commitments, even if with different
levels of responsibilities, due to different levels of development.
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Paolo degli Espinosa
ENEA, Executive Board

The new problem of scarsity, the problem of the environment, water,
good energy, what we call sustainable development, this kind of problems,
are coming from a downstream consciousness. That is to say that we know
that we have damages, risks, and then we do some great meeting such
as Rio de Janeiro or Kyoto. In these places we have the consciousness
of the danger. After these meetings we have some laws, general
international rules or treaties, in Europe, at different levels. All this
pressure goes from the up-level to the bottom level, and the consciousness
is a damages consciousness.

The problem we have is to manage the resources and the inter-
ventions at a territory level. This is very difficult, for there is consciousness
in Kyoto or Brussels but you must have the same consciousness in the
management at the territory level, in little cities, little territories. That is
the problem. Also you need integrated managing of resources, integrated
policies, integrated projects at this level. You need renewable energy
intervention at this level.

So you need a new institutional and enterprise capability at the
territory level. This is a very important problem in Italy. We did a national
conference about energy and the environment three days ago. We have
also Mediterranean projects, but the problem is not only technological,
it is a problem of institutional duties at this low territorial level, in
coherence with this great problems. It needs changes of habits, of culture,
also of the level of intervention. You need some intelligence, integrated
capability at the low, bottom level. That is a problem. But when you know
that there is a problem, you can look for the resources, attribute resources
to the problem. So if we understand the problem of linking the
management of resources at the territory level with this consciousness, we
can probably have sustainable development.



Giuseppe Galati

Commission for Environment, Territory and Public Works,
Chamber of Deputies

This Colloquium, that also involves the prestigious presence of
representatives of the Southern rim of the Mediterranean, is a fortunate
occasion for shaping some thinking on enhancing scientific and techno-
logical co-operation with Third Mediterranean Countries.

The very presence of experts and scholars of legal sciences, par-
ticularly in the field of water management, coming from various countries
– such as Egypt, Israel, Jordan, Palestine and Tunisia – and of Italian
authorities is the conducive factor towards deep and broad reflection on
the themes that we will be addressing.

In my capacity of Member of the Parliament, member of an
opposition force, and Member of the Commission on Environment as well
I feel that I also have to act as a « listener » in what I foresee will be
an intense meeting on a complex issue with both normative and
institutional aspects.

I am obviously to make considerations of a political character. In the
course of this legislature some legal instruments for the Euro-Mediter-
ranean Partnership were sought to be put in place. The Italian Parliament
issued the laws authorising the ratification of a number of Association
Agreements between the European Union and some Partner countries,
such as Israel and the Tunisian Republic. The ratification of the
Agreement with Morocco is currently under exam. The Euro-Mediter-
ranean Association Agreements, that we know have a territorial character,
are tools for fostering the political and institutional dialogue waged in
Barcelona in 1995. The said legislative activity serves thus to prompt those
legal instruments that are indispensable to put into effect the Mediter-
ranean policy of the EU.

The importance of these forms of collaboration, despite remarkable
political, economic and cultural diversities amongst Mediterranean State
actors, is widely recognised. Co-operation, especially when affiliating with
technical, scientific and, ultimately, financial policies, may gain momentous
relevance for promotion of sustainable development.



Also crucial and even thorny are the environmental problems.
Environmental policies, as we know, impose to bear significant costs

and the Euro-Mediterranean instruments, particularly after the Barcelona
Conference, allow for a rather shy and timid optimism.

I’d love here to recall that the political dialogue is decisively
encouraged by the EU, whose institutions repeatedly manifested the
intention of enhancing the Euro-Mediterranean Partnership as a means for
assuring peace, stability and development of the entire region, mainly
through the association agreements.

Environmental priorities connected to environmental protection and
development of the Mediterranean basin are certainly complex a problem.
Recent evolution in international sustainable development law renders the
evaluation of the system of the Barcelona Convention and its Protocols,
together with the 1995 Barcelona Declaration and the Association
Agreements, a rather difficult and heavy task in the perspective of the
attainment of Mediterranean Sustainable Development objectives.

On their turn, sustainable development policies are currently ac-
quiring paramount importance in view of the achievement of Euro-
Mediterranean Partnership goals.

The theme of the second session of this Colloquium on management
of water resources in Mediterranean countries bears witness of the above.

Water is a fundamental natural resource, a primary resource indis-
pensable for life reproduction and biological cycles, on the one hand, and
enduring of production processes, on the other hand. This crucial good
is becoming increasingly scarce, as a consequence also to the alteration
of the global environmental system due to development of industrial
processes.

We know in Italy that, after the reform in water services performed
by the so-called Law Galli (1974), a number of remarkable obstacles have
arisen against the realisation of objectives valid also at the Community
level, i.e. the development of a market and an enterprise for water. Being
now in the phase of enactment of the reform, we confront the confused
dissemination of competencies within the administrative authority. This is
currently undergoing some corrective interventions in the context of the
ongoing overall reform of Public Administration, initiated by Law
Bassanini, that also involve municipal enterprises, municipally managed
aqueducts, consortia and private companies.
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I believe that the presence here of such entities and the debate today
will allow for an additional discussion forum amongst representatives of
the business sector, which can contribute to outlining trends that the
Parliament will have to consider.

Concluding my brief notes, looking forward to listening to the other
speakers, I want to express the wish that our country may provide
stimulation, impulse and implementation to the EU policies that tend to
open up a new consolidating phase for Euro-Mediterranean Partnership.
We are to achieve the political aim that we have in front of us, which
is co-operation that guarantee common interests and common policies,
however respectful of diverse national histories, cultural habits and
religious beliefs.

I am willing to bring in within the Parliament any indication that
might emerge from debate.
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Gianni Pittella

Commission for Foreign and Community Affairs,
Chamber of Deputies

The themes of this Colloquium can be framed in the context of the
ongoing thinking and discussions within the Parliamentary Commission on
European Community Policies, of which I am a member, chaired by
Member Ruberti. In consistency with the new competencies attributed by
the Amsterdam Treaty to national Parliaments, the Commission will
certainly undertake to contribute, at the European level, to policy-making
choices more sensitive and attentive towards the Mediterranean dimen-
sion.

After the end of the Cold War, the patterns for construction and
integration of a European entity have grounded on Western Europe as
a pole alas neglecting, for some reasons, that dramatic opportunity offered
by developing dialogue and relations with Mediterranean countries.

From the strictly political point of view (it will be at a second stage
that we shall address why some projects, such as MEDA, do not work
the way they should), my major concern, however, is that of affirming
a basic concept.

A Europe grounded solely on the East-West relation is not a one
responding to the need for most benefiting from major opportunities and
resources. We must work with the aim of involving the Mediterranean
area in the co-operation and cohesion process bearing in mind its richness
and potentials from the cultural, economic, developmental perspective.

Italy, and particularly South-Italy, the co-called Mezzogiorno, could
gain a major role as a junction, a connecting road, in such dialogue.

We have always thought of this area as a scourge for our country
to the extent that we used to talk of questione meridionale.

This was an error. The first error was that of defining the
Mezzogiorno a problem, an issue which led us to think in terms of
therapies, remedies for an illness. We engaged in government interven-
tions of exceptional financial significance, sometimes of a social security
kind, and subsidies.



We never thought, but we have to start thinking now, that the
Mezzogiorno is a major resource for our country and for Europe if we
only consider it as a linking road towards Mediterranean countries, the
bridging way towards the Maghreb, Turkey and the other regions of the
basin. Within the European policies on the relevant sectors, the Mez-
zogiorno could be pivotal for advancing co-operation programmes and
projects connected to tourism, entrepreneurship, water resources, tech-
nological innovation, cultural exchanges, education and capacity-building,
re-launching of ports, the big touristic ports of the Mediterranean.

I had prepared a long speech but I shall limit myself to the few notes
above. I am a member of the Commission for European Policies and in
Europe one has to be brief, say much with little words, and I really
wanted to stress on this political consideration. If such a view is shared,
if such a design for a European entity goes on, I think that we will have
made the right choice and will have won the challenge, certainly difficult
but possible and fair.
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Sauro Turroni

President, Parliamentary Commission for Sustainable Development

This gathering appears of significant moment at this specific time,
when measures to be adopted by governments world-wide become urgent
and undelayable to reduce the harmful and devastating effects of an
uncontrolled economic development and we realise contextually that
actions and policies undertaken insofar are globally insufficient.

I had the privilege to attend the UN International Conferences
revolving around the environmental problem from Rio on. I believe that
we must always shape our action considering the important guidelines and
orientations set by those conferences, although we feel the unsatisfaction
deriving by the observation that measures suggested are yet excessively
weak in comparison to the major problems they intend to tackle or, in
many cases, do not receive adequate implementation.

We believe that the policies enacted by our governments have to be
fashioned according to the however important outcome of those events,
in such a way that development be not irreversibly detrimental against
the resources of the planet, generate not new poverty, create not the
problem we are considering the most – also highlighted by the recently
concluded Dakar Conference – which is the foreseeable environmental
emigration due to unsustainability of many sites around the Mediterranean
basin. Agenda 21 must thus constitute the reference point of many
domestic policies.

Nonetheless, whilst evaluating in 1997 in New York what had been
done during the five years that followed Rio, we measured how the
process of environmental degradation had not been inverted and the
world had advanced along a dramatically perilous path. Both scientists and
government men figured apocalyptic scenarios to come in that occasion.
President Clinton recalled worrying situations foreseeing that entire
regions of Italy and the Mediterranean at large would be submerged by
water if a net turn in human behaviour did not occur.

We would have expected that consistent actions follow those words,
that new energy policies be enacted together with policies on utilisation



of territorial and natural resources that could be conducive to sustainable
development especially in most disadvantaged countries, the developing
countries. In contrast, we had to measure again in Kyoto and last month
in Buenos Aires that all this is far from being done. Which is all the more
surprising when considering that President Clinton’s forecasts were
unfortunately confirmed by the climatic disasters happened over 1998.
From China to Central America, thousands victims and uncountable
damages reminded us of the need to re-tailor the modalities of human
and economic activity on the planet.

My considerations probably appear pessimistic, unable to convey any
hope or provide with any answer in front of this enormous problems. In
reality, we know that we can do much through our policies, the contexts
we operate in, as politicians or entrepreneurs, administrators, scientists or
researchers, if we could only free our thinking from the boundaries of
a segmental view, a niche view, a limited specific sector view for our
actions. We have to shape our interventions and policies on a global
comprehension of all factors forming our environment, conscious that
these elements are interdependent. Hence, we will have to recognise, for
instance, that desertification can be fought against not only through
protection and preservation of water resources, new sewage systems,
enactment of Agenda 21, protection of aquifers, research of new sources,
but also through protection, preservation and respect of the value of
indigenous cultures. In many areas of Southern Italy, and of the
Mediterranean, indigenous cultures were able to collect water, preserve
and protect it and find spontaneously the right ways for relating with
surrounding nature, climate, sites.

Our actions are to be designed not only based on an engineering
approach, but also on consideration of culture, local know-how, traditions,
memory, characteristics of sites integrated with new technology instru-
ments. New technologies must also be transferred to most disadvantaged
countries – as also restated in Kyoto and Buenos Aires. However, only
if technology transferred is in line with the characteristics of those
countries, only if it is sound to their specific environment and resource
scarcity they face, we will have done a good action.

If, in contrast, we will continue to think of an automatic transfer of
the wrong and inadequate way we have related to our nature and natural
resources, we will transfer but new difficulties, new under-development
and new destruction of resources.
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These are the issues we are engaged with, also through dissemination
of information and collecting, on our turn, the information coming from
around. My Committee has thus welcomed favourably your initiative, that
is also a pace in advancing forth knowledge of sustainable development
problems. This basically means to take into account the limited amount
of resources on our planet and choose as an imperative to preserve and
maintain them.
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PART I

THE EURO-MEDITERRANEAN CO-OPERATION

FOR SUSTAINABLE DEVELOPMENT



APPRAISING MEDA:
THE ITALIAN CONTRIBUTION
by Luca Fornari *

As the person in charge of relations with the European Union within
the Directorate General for Development Co-operation, I have been
following on the Barcelona process and MEDA Programmes over the last
four years.

Barcelona was a big bet: when everything was put in place no one
knew whether one was contributing to waging a new important process
or was taking part to an additional failure. We are now assisting to the
first positive results after three years.

But why so much time was needed ? First of all, a rise of awareness
was necessary, a slow process, that however has involved all actors starting
with member States. And still there are visions not completely harmo-
nised. The European Commission itself encountered some resistance with
adopting a thoroughly innovative partnership methodology. Also the
countries from the Southern tier of the Mediterranean had to learn to
absorb a perspective that intends to pull them out of their singleness and
to structure an economic and cultural relation not only with the North,
but also among themselves (I recall here that 95% of the export flow is
directed to the North, whereas only 5% goes to neighbouring countries).

This process was also hampered by methodological obstacles due to
the absence of a partnership culture: consequently, in the first two years,
several billions ECU were spent to make public and private bodies meet
in order to dialogue, to create a common conscience and develop
initiatives that convey to people the sense of objectives to be achieved.
We all hope that a free exchange zone be established within the year 2010:
the signals we receive are encouraging. However, if this deadline is not
met, the entire Barcelona programme will not have to be considered
failed, but we will have to look at the situation as an intermediate
benchmark and a new, more realistic objective, will have to sought.

* Ministry of Foreign Affairs, Directorate Generale for Development Co-operation,
Responsible for the Relations with the European Union.



As I said, some member States are encountering some problems with
sharing the partnership spirit launched in Barcelona: my Department
follows on the whole of the MEDA Programmes for it evaluates all
MEDA initiatives prepared by the Commission. What normally happens
on approval of initiatives, although less frequently in more recent times,
is that major resistance to novel approaches proposed come from the
European States, by means of requests for « centralised » decisions that
are not really shared with the beneficiaries. Italy, France and Spain
acquired in this context the role of guarantee of the partnership. The fact
that these countries are indicated as the « Club MED » bears witness of
how engaged they are with this philosophy. Thanks to our action, the
Euro-Mediterranean Partnership started slowly to be understood also in
the North: Sweden, in particular, made a huge effort also pulling along
other Northern countries.

The partnership methodology having been absorbed, relations acquire
diverse and constructive features that lend themselves to a system of
networks. We heard about the almost 70 Mediterranean networks
promoted by CNR. This is an extremely important signal.

We are trying to create a network that not only have economic or
technical characters, but also political, of a strong value and that give a
strong impetus, able to foster the creation of an area of real peace and
stability. A concrete result should be the Charter for Peace and Stability
in the Mediterranean.

Not earlier than two weeks ago the 27 Countries – 15 member States
and 12 Third Mediterranean Countries – discussed this document with
a view to give political substance to this process. It is an experience that
we are carrying on, although amidst thousand difficulties, and the meeting
in Palermo gave a new further impulse to this.

We are moving toward the Conference in Stuttgart, that will be held
on April next year, with more optimism and more hopes than when we
met in Sicily.

But what are the results attained ? Aside from a relevant number of
projects in every country, which entails that MED financial grants were
utilised at the 110% in the fourth year, some regional programmes appear
of interest: firstly, the Italo-Egyptian proposal already approved by the 27
and currently under the exam of the Commission. We proposed, together
with authorities in Cairo, to establish a network for the prevention of
natural disasters and disasters from human activities: all prevention
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services in the Mediterranean region will be linked in order to co-ordinate
a common action and create joint responsibility for what happens in the
Mediterranean.

We are also discussing on the possibility of creating a network of
technological Mediterranean parks. On this topic a meeting was held in
Brindisi last summer where the idea of setting up a network of Centres
of excellence in the Mediterranean and in Europe was explored.
Meanwhile, we are also working on inter-linking audio-visual productions,
where a co-operation agreement amongst public producers in the Medi-
terranean and, we hope, also private, is being thought of.

Last but not least, water, our fundamental topic here today. As for
the networks, through SEMIDE we set in place a developing machinery
that will have to be followed by concrete and operational actions. With
reference to resources affected (though as yet unspent), last week data by
the Commission indicated the sum of 7,000 billion. About 1,500 were
spent insofar. We are thus at a good stage, thanks also to the acceleration
fuelled by the Commission over the past six months. Negotiations for
MEDA 2 (the new MEDA) will commence next year: that will be a
sensitive moment, for adequate attention will have to be devoted to
maintaining substantial balance between the Community intervention for
Eastern Europe and those for the Mediterranean region.

One last remark. An extremely stimulating meeting on Structural
Funds was held in Catania a few days ago. The Ministry of Foreign Affairs
presented some observations – as it had been requested from all
administrations – whereupon we stressed the link, the interdependence
that must occur between Community Structural Funds (about 70,000
billion dollars for Italy) programmed for the period 2000-2006 and what
happens both Southern and Eastern of Italy.

In the era of globalisation we cannot think anymore within the strict
boundaries of a State; it is imperative to also refer to what happens next
door and ever further than that. I can mention, for instance, the initiatives
that see the light in the context of MEDA, PHARE, TACIS Programmes.
A concrete example: the possibility to create in Sicily a Mediterranean
Polytechnic School of Research financed by the Structural Funds but
managed by Third Mediterranean Countries that could contribute through
a small part of their funds allotted under MEDA.

We are currently discussing the feasibility of such a project in the
attempt of collective broadest national consensus. In the partnership spirit
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we inspire our works to I believe that the time has come to talk about
this with Mediterranean Government Representatives in order to collect
their views and, possibly, their support.
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LE PARTENARIAT EURO-MEDITÉRRANEAN
ET LA TUNISIE
par Slim Laghmani *

Il y a une question à répondre, une question qui a étée posée dans
le programme du colloque qui est assez précise: est-ce que la Déclaration
de Barcelone et les Accords d’association sont suffisamment orientés vers
le développement durable ?

A cette question je veux tenter de répondre. Comme M. Turroni, je
suis plutôt pessimiste. Je veux dire par là que je considère que la
Déclaration de Barcelone, mais surtout les Accords d’association et
notamment l’Accord d’association avec la Tunisie, ne sont pas suffisam-
ment orientés vers le développement durable. Pour cela il me faudrait
auparavant définir ce qu’on entend par développement durable.

C’est un mot qui est très à la mode mais souvent pas tellement bien
perçu et pas tellement bien défini. C’est dans le rapport Brundtland qui
a été intitulé ’Our Common Future’ publié par la Commission mondiale
sur l’Environnement et le Développement en 1987 que pour la première
fois on a réfléchi et synthétisé le concept de développement durable. Dans
ce rapport, je le cite « le développement durable est un développement
qui réponds aux besoins du présent sans compromettre la capacité des
générations futures de répondre à leurs besoins ». En fait, ce rapport a
été articulé autour de six problèmes beaucoup plus que de solutions. Il
s’agissait d’évoquer les problèmes principaux qui se posaient et
s’opposaient peut-être à ce développement durable: le problème de la
population, le problème de la sécurité alimentaire, le problème des espèces
et des écosystèmes, le problème de l’industrie, le problème de l’énergie
et du milieu urbain.

Bien entendu, cette idée qui a été lancée par le rapport Brundtland
va être prise par la Déclaration de Rio, et c’est la Déclaration de Rio qui
va donner à cette idée, à ce concept de développement durable la
notoriété que vous lui connaissez. Et le principe 27 de la Déclaration de
Rio de 1992 recommande aux Etats et aux peuples de coopérer de bonne
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foi au développement du droit international dans le domaine du
développement durable.

L’Agenda 21 aussi, dans son chapitre 39.a, affirme la poursuite du
développement du droit international concernant le développement du-
rable, en accordant une place particulière à l’équilibre délicat entre les
questions relatives à l’environnement et celles relatives au développement.
Je m’arrêterai là au niveau des concepts pour poser les problèmes
particuliers de ce concept de développement durable. Il s’agit tout
d’abord d’une dialectique de l’économique et de l’environnemental, je
veux dire par là que le concept de développement durable n’est pas une
négation du droit de l’environnement mais ce n’est pas non plus une
négation du droit au développement. Que ce concept ait une dialectique,
il essaye de faire une synthèse entre le soucis de développement, qui est
légitime, mais également un soucis de soins donnés à l’environnement, qui
lui est également nécessaire.

Et pour faire cette synthèse, pour réaliser cette synthèse entre
légitimité du développement mais aussi nécessité de prendre soin de
l’environnement, la coopération, le partenariat est nécessaire. Le parte-
nariat est nécessaire car sans ce partenariat il est à la fois économique-
ment, financièrement et technologiquement impossible d’assurer un dé-
veloppement durable. Le développement durable corresponds donc à une
révision du concept qui était en cour dans les années 70 du nouvel ordre
économique international, mais vous voyez la grande différence entre ces
deux concepts c’est que dans le concept de développement durable le
partenariat est par définition présent et donc il n’y a plus cette optique
d’opposition Nord-Sud, puisque le développement durable n’est pas
pensable sans un véritable partenariat. Alors c’est cela ce qu’on va essayer
de vérifier aussi bien au niveau de la Convention de Barcelone, très vite
évidemment, qu’au niveau des Accords d’association. Est-ce que le
partenariat est dans ces deux actes orienté vers le développement
durable ?

La Déclaration de Barcelone fait souvent référence à ce qu’on nomme
développement économique et social durable et équilibré, telle est la
formule de la Déclaration de Barcelone. Et cette Déclaration apparaı̂t
comme un pilier du partenariat économique et financier, dont les moyens
sont la zone de libre échange, la coopération économique et l’assistance
financière. Mais en vérité quand on analyse le texte de la Convention de
Barcelone on voit que le développement durable apparaı̂t surtout au

26 Slim Laghamani



niveau de la coopération économique. Je veux dire qu’il est plutôt absent
de la zone de libre échange, ce qui se conçoit, et qu’il apparaı̂t de manière
très timide au niveau de l’assistance financière et au niveau de la
coopération économique, dans la Convention de Barcelone, les partici-
pants ont insisté sur trois points.

Ils ont insisté d’abord sur l’idée d’interdépendance en matière
d’environnement et sur la nécessité d’une coordination des programmes
multilatéraux, ce qui confirme évidemment l’attachement des partenaires
à la Convention de Barcelone et au PEM. Deuxième point, sur lequel a
été focalisée la réflexion au niveau de la Déclaration de Barcelone, c’est
la nécessité de concilier le développement économique et la protection de
l’environnement, et d’intégrer un peu des préoccupations relatives à
l’environnement dans les plans de développement économique. Troisième
idée phare qui a été développée c’est, et là nous passons enfin au concret,
le fait que les parties présentes s’engagent à établir un programme d’action
prioritaire à court et à moyen terme, y compris en matière de lutte contre
la désertification, et à concentrer les appuis techniques et financiers
appropriés sur ces actions. La Déclaration de Barcelone a dressé un
tableau de ce qui doit être fait, on le voit.

Ce qui doit être fait c’est autre que le rappel des grands principes
qui étaient déjà là au niveau de la Déclaration de Rio, l’engagement à
établir des programmes d’action. Il y a évidemment pas plus que cela au
niveau du texte même de la Déclaration de Barcelone et on peut
s’attendre à ce que dans les Accords d’association il y ait plus, que les
Accords d’association soient le prolongement concret de la Déclaration
et des principes posés par la Déclaration.

En vérité je dirai que la Déclaration, que les Accords d’association
en tout cas celui qui a été conclu entre l’Union Européenne et ses états
membres d’une part et la Tunisie d’autre part le 17 juillet 1995, il me
semble qu’il est en retrait par rapport même aux promesses de la
Déclaration de Barcelone. En retrait en ce que le développement durable,
qui dans la Déclaration de Barcelone apparaı̂t à tous les niveaux, aussi
bien au niveau des préambules que des idées générales qu’au niveau des
trois grands principes de la Déclaration, le développement durable
n’apparaı̂t dans les Accords d’association qu’au niveau du titre 5 de
l’accord, c’est à dire la coopération économique, uniquement.

Ce qui signifie qu’il n’apparaı̂t pas en tant que philosophie générale
au niveau du préambule, il n’apparaı̂t pas non plus dans les articles
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préliminaires et Dieu sait si ces articles sont importants puisque, vous le
savez notamment, ces articles préliminaires contiennent un article 2 qui
implique l’engagement du partenaire à opter irréversiblement pour la
démocratie et les droits de l’homme. On aurait souhaité que cet
engagement soit doublé d’un autre, n’est-ce pas, que les partenaires
s’engagent également dans la voie d’un développement durable. Donc on
ne trouve aucune trace de cette idée de développement durable ni dans
le préambule ni dans les articles préliminaires et pas non plus dans la
partie la plus importante de l’Accord, dans la partie la plus normative
de l’Accord, je veux dire les titres 2, 3 et 4 de l’Accord d’association qui
sont consacrés à la zone de libre échange, dans le sens large du terme.
On ne voit apparaı̂tre donc l’idée d’un développement durable qu’à partir
de ce chapitre sur la coopération économique, qui dans l’article 42 dispose
que la coopération économique a pour objectif de soutenir l’action de la
Tunisie en vue de son développement économique et social durable. Et
l’article 43 lui dispose que la coopération prendra comme composant
essentiel dans le cadre de la mise en ouvre des différents domaines de
la coopération économique la préservation de l’environnement et des
équilibres écologiques.

Enfin, et ce n’est pas le moindre, l’article 48, lui, est consacré à
l’environnement et il dispose d’une obligation de coopérer, d’un accord
en vue de coopérer dans différents domaines, comme la qualité des sols
et des eaux, les conséquences du développement notamment industriel,
notamment des déchets en vérité industriels, et enfin le contrôle et la
prévention de la pollution marine. Voilà un beau programme, n’est-ce pas,
pour le développement durable sauf que, je le répète, ces articles se situent
dans un chapitre intitulé coopération économique. Et quand on s’interroge
sur les moyens de la coopération on se rend compte que les moyens de
la coopération sont les suivants: le dialogue économique, l’échange
d’informations, le conseil et l’expertise, l’exécution d’actions de recherche
conjointes et l’assistance technique administrative et réglementaire.

Je veux dire par là que ce type de moyens tranchent avec ceux qui
sont prévus aux titres relatifs à la zone de libre échange où les
engagements sont beaucoup plus précis, où les moyens sont beaucoup
plus clairement définis et beaucoup plus importants. On a l’impression
que quand il s’agit de commerce, de zone de libre échange, les
engagements sont extrêmement importants, mais dès qu’il s’agit de
développement durable nous partons un peu dans le flou. Je pense que
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la Declaration de Barcelone et surtout les Accords d’association ne vont
pas assez loin dans le sens du développement durable. Je veux dire que
premièrement il n’y a pas d’obligation particulière en matière de normes
relatives à l’environnement, alors que dans ces Accords d’associations il
y a ces obligations très impératives en matière de normalisation, en matière
de certification des produits, en matière d’engagement de la Tunisie à
libéraliser les marchés publics etc..... à adopter les règles de la concur-
rence, il y a des engagements très précis sur ces questions-là mais il n’y
a pas d’engagements très précis pour la Tunisie en matière de dével-
oppement durable. En contrepartie de cette absence d’engagement de la
Tunisie il n’y a pas non plus d’engagements très précis de la part de
l’Union Européenne et de ses Etats membres notamment en matière
financière, dans une perspective de mise à niveau de la Tunisie en matière
de droit et de protection de l’environnement.
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ASPECTS ECONOMIQUE DU PARTENARIAT
EUROMEDITERRANEEN

par Claudia Giardina *

Introduction

La première conférence euroméditerranéenne s’est tenue à Barcelone
en novembre 1995. En cette occasion ont été élaborées les lignes
programmatiques pour la constitution du partenariat euroméditerranéen
(1). L’idée du partenariat naı̂t comme solution possible aux tensions
présentes dans la région méditerranéenne et intéresse, d’un coté, tous les
pays de l’Union Européenne et, de l’autre, la Turquie, Malte, Chypre,
Israël, les Territoires Palestiniens, Jordanie, Liban, Syrie, Egypte, Tunisie,
Algérie et Maroc. Tous les pays, donc, qui touchent les rives méridionales
de la Méditerranée, exception faite pour Libye, Albanie et ex-Yougoslavie.

En considérant l’intérêt stratégique du bassin de la Méditerranée et
l’opportunité de lui conférer une dimension nouvelle, fondée sur la
collaboration et la solidarité globale, les participants à la Conférence ont
retenu que le but à rejoindre, finalisé à l’instauration d’une zone de libre
échange, nécessitait une tutelle majeure de la démocratie et des droits de
l’Homme, un développement économique et social soutenable et équilibré,
une attention spécifique aux questions de la dimension humaine, culturelle
et sociale.

Dès cette premesses, on a voulu constituer un « partenariat global »,
dans lequel inclure les aspects indiqués, entre les pays de l’Union
Européenne et les Pays de la Méditerranée, en respectant les caracté-
ristiques, les valeurs et les spécificités de chaque participant. Ce que ici
l’on veut bien souligner est la particularité de la Conférence qui indique
une philosophie différente sur la base de laquelle le dialogue euromédi-
terranéen est soutenu et qui semble vouloir bouger du passé colonialiste
qui avait caractérisé les liaisons entre Pays Européens et Pays de la

* Chercheur, Université de Bologne, Reseau Mesdel.
(1) Le texte de la déclaration finale peut être vu sur Boll. U.E. 11/1995, p. 161 et

suivantes. En doctrine voir MARCHISIO, La dichiarazione di Barcellona sul partenariato
euromediterraneo, dans Affari Esteri, 1996, p. 1-14.



Méditerranée, pour opérer entre nations également libres et souveraines,
dans un esprit de partenariat.

Le parteniariat, donc, va se développer en trois volets principaux:
partenariat politique et de sécurité, pour la définition d’une zone
commune de paix et de prospérité; partenariat dans les secteurs social,
culturel et humain, dont le but est le développement des ressources
humaines et de la communication entre les cultures et les échanges entre
les sociétés civiles; partenariat économique et financier, pour l’instauration
d’une zone de prospérité partagée (2).

Bien que le coté économique ne représente pas le seul intérêt de la
Communauté, mais est partie d’un cadre plus vaste, est sur ce dernier
domaine que l’attention va être focalisée dans ces notes.

Annexé à la déclaration finale de la Conférence de Barcelone est un
plan de travail pour parvenir à la réalisation du partenariat euromédi-
terranéen fondé sur quatre principes fondamentaux: la création d’une
région stratégique euroméditerranéenne, le co-développement, l’approche
globale méditerranéene, l’intégration sub-régionale.

Le cadre ainsi instauré est assez fluide et indéterminé, ce qui
représente, au même temps, un élément de force et de faiblesse. La force
de cette construction est la circonstance que, donnée l’existence de
disomogéneités évidentes entre les Pays du partenariat, le schéma de
Barcelone est un système à géométrie variable ou flexible -selon la
nouvelle terminologie adoptée par le Traité d’Amsterdam-, qui mieux peut
garantir le résultat final. La faiblesse présente dans les conclusions de la
Conférence de Barcelone est représentée par le volet financier. En effet,
les ressources financières prévues pour le départ du projet de partenariat
sont inadéquates en rapport aux nécessités de financement du déve-
loppement de la région. Cette situation va être alourdie dans la phase
initiale de libéralisation des marchés, où seront les Pays plus faibles à
supporter les charges plus relevantes (3). Autre facteur de faiblesse du

(2) Peut être intéressant remarquer comme les premières étapes de l’intégration
européenne aient été de nature exclusivement économique et comme les thèmes de la sécurité
et de la politique sociale n’aient été objet d’attention que trente ans après le début du
processus d’intégration communautaire. Au contraire, considérant la situation particulière de
la région méditerranéenne, ces aspects ont été considères prioritaires parmi les motivations
qui ont conduit à l’instauration du partenariat.

(3) La zone de libre échange que devrait être constituée aura l’effet initial de rendre
les territoires des PTM plus perméables aux importations des Pays de l’UE et de réduire,
au même temps, les impôts douanières.
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projet de partenariat est constitué par la circonstance que le même, en
tant que déclaration politique, sans un accord international à la base, est
un cadre général informel dans lequel survivent les liaisons bilatérales
existantes entre les Pays de l’Union Européenne et le PTM, qui peuvent
constituer éléments de disomogénéité et discrimination entre les parte-
naires.

Le partenariat économique et financier:
la création d’une zone de prospérité partagée

L’on croit nécessaire souligner comme, déjà avant la Conférence de
Barcelone, l’UE avait des liaisons commerciales avec tous les PTM, liaisons
que les Partenariat intente modifier qualitativement, par le moyen de la
création, après une période de transition, d’une zone de libre échange à
partir de 2010.

Dans cette perspective, il faut considérer que entre les PTM existent
des différences et une disomogénéité de situations assez évidentes, du
moment qu’il y a des Pays avec un système juridique de type nord-
américaine (Israël), Pays plus européens (Chypre et Malte), et Pays avec
un système mixte où se mixent les expériences juridiques anglaise et
fran aise aux lois de la sharia islamique. Mais, bien qu’il aie un cadre si
fragmenté, il y a des aspects communs à tous les PTM. Ces aspects sont
représentés par: une crise sociale due à la débâcle des stratégies de
développement; la pression démographique; une population agricole
nombreuse mais aussi une urbanisation sauvage; l’existence de mouve-
ments d’opposition, souvent, à connotation religieuse; une diversification
insuffisante de la production et des échanges industrieux, la faiblesse des
échanges infra-regionaux; un secteur public très étendue mais pas très
efficient; une situation de dépendance dès pays industrialisés; l’incidence
du débit public; la lenteur des processus de la technologie; le dégrade
de l’écosystème de la Méditerranée.

Dans cette situation, la promotion de la coopération et de
l’intégration régionale sont les premiers objectifs à rejoindre, l’améliorent
des conditions de vie des populations, augmentant le niveau de
l’occupation (4) et l’accélération d’un rythme de développement socio-
économique soutenable.

(4) Cette question doit être affrontée dans le contexte des questions relatives à
l’émigration dès ces Pays vers l’Europe.
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A ce fin, la création d’une zone de libre échange prévoit l’élimination
graduelle des obstacles tarifaires et non tarifaires au commerce pour ce
que concerne les manufactures; au même temps devrait être libéralisé le
marché agricole, par le moyen de l’accès préférentiel et réciproque des
partenaires; en plus devront être libéralisés les échanges en matière de
services, compris le droit d’établissement, en accords des dispositions
GATS de l’OMC.

Pour parvenir à ce résultat il sera nécessaire l’adoption de dispo-
sitions communes en matière de normes d’origine, certification, concur-
rence, tutelle de droit de propriété intellectuelle et industrielle, tutelle des
investissements étrangers dans les PTM. Autre objectif est représenté par
la coopération régionale. En ce domaine les entreprises devront conclure,
bien que dans le respect des règles de concurrence, des accords pour
favoriser la coopération et la modernisation industrielle. Pour aboutir à
cela, devra être suivi le processus de privatisation des entreprises
publiques et devront être supportés des programmes spécifiques pour le
soutien technologique des petites et moyennes entreprises (PME), pour
améliorer la qualité des produits et des services et pour permettre l’accès
aux instruments financières et de crédit.

Un volet ultérieur, pour lequel est indispensable l’action euromé-
ditéranéenne est constitué par la matière environnementale pour concilier
développement économique et protection de l’environnement, dans le but
de consentir un développement durable de la région méditerranéenne (5).
Dans ce contexte une position centrale revêt le secteur énergétique, en
considération de l’interdépendance entre Pays européens et méditerra-
néens, et spécialement la participation à programmes communs de
recherche, pour l’exploitation de ressources d’énergie alternatives et
renouvelables. Secteur ultérieur concerné par le Partenariat est le domaine
agricole où est prioritaire l’adoption de mesures aptes à faciliter la
formation, l’assistance technique, la différentiation dans la production des
zones monoculturelles. Pour consentir le meilleur développement de la
région méditerranéenne est, en outre, nécessaire valoriser les infrastruc-
tures pour ce que concerne le domaine des transport (6), des technologies

(5) Les programmes pour la tutelle de l’environnement devront être focalisés princi-
palement sur les problèmes relatifs aux ressources hydriques, à la pollution, à la désertification,
aux déchets.

(6) En ce secteur est prévue une valorisation des structures porteuses et aéroportuaires;
l’harmonisation des systèmes de contrôle et exploitation de la circulation; l’augmentation des
transports multimodales entre les deux rives de la Méditerranée; la connexion des réseaux des
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de l’information et des télécommunications (7), les activités de recherche
et développement (8). Toutes ces actions devront être supportées par une
coopération financière, sur base pluriannuelle, favorable à un développe-
ment endogène qui utilise la participation active des opérateur
économiques locaux (9).

En occasion de la Conférence de Bruxelles (10) organisée pour
parvenir à la définition d’un cadre commun pour l’instauration effective
du partenariat industriel, les partenaires ont souligné l’importance de
l’instauration d’une économie de marché ouverte et concurrentielle. Cela
donné, on a insisté sur les concepts de modernisation, restructuration et
privatisation des entreprises, au même temps que de création d’une
ambiance favorable aux investissements.

Le but final que l’instauration d’une zone de libre échange veut
rejoindre est la création d’une région de « prospérité partagée », pour
l’aboutement de laquelle sont individués les facteurs qui suivent:

— la définition d’un cadre juridique-administratif adéquat pour le
processus de restructuration et privatisation des entreprises et pour
faciliter l’augmentation des investissements étrangers;

— la création d’une culture d’entreprise et la modernisation de la
formation professionnelle;

— la modernisation des zones industrielles et le développement de
centres de services spécialisés pour les PME;

— la création d’infrastructures en matière de transport, énergie,
télécommunications et ressources hydriques;

— le développement des marchés financiers.
PTM avec le réseaux transeuropéens; l’améliorement de la sécurité maritime et aérienne; le
développement des voies terrestres de la côte sud de la Méditerranée.

(7) Pour ce qui concerne la libéralisation des télécommunications il faut prévoir une
action législative et regolamentaire, pour permettre la libéralisation graduelle des marchés,
opérant sur la structure et sur la transparence des tarifs et sur la privatisation des entreprises
du secteur, ainsi parvenant à la fin des situations de monopole existants.

(8) Cela par le moyen de la coopération dans la formation du personnel scientifique
et technique et la participation d’institutions de recherche qualifiés à projets communs de
recherche établies.

(9) L’instruments adoptés à niveau communautaire pour aboutir aux buts indiqués est
représenté par l’adoption de programmes pluriannuels. En particulier l’on peut rappeler le
programme MEDA, pour le financement des actions du Partenariat; les programmes
Med-Invest, Med-Media e Med-Techno pour la coopération des entreprises dans le secteur
des communications et des technologies nouvelles; le programme Med-Urbs pour la
coopération des collectivité locales des PTM.

(10) Conférence des Ministres de l’Industrie du 20 et 21 mai 1996.
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Les procédures par lesquelles parvenir à l’application effective
des objectifs du partenariat

Les questions à affronter sont tout à fait plusieurs et de différentes
modalité d’intervention à cause, en particulier, de la diversité des
conditions structurelles de l’économie des PTM. Pourtant, c’est nécessaire
souligner les aspects procedimentaux pour l’instauration effective du
Partenariat. En premier lieu, il semble indispensable éviter l’imposition
tout court de l’acquis communautaire et, plus en général, l’expérience
communautaire qui devra, en tout cas, être prise en considération en tant
qu’élément de comparaison; éviter l’insurger des contrastes entre les PTM.

Pour la gestion de l’iter des négociations est nécessaire avoir à
disposition mécanismes simples et agiles, autonomes par rapport aux
procédures communautaires existantes, pas souvent caractérisées par le
dégréé de flexibilité souhaitable. A ce fin a été proposée la création d’un
Secrétariat Mixte, première étape pour la réalisation de l’Agence Euro-
méditerranéenne (11), tandis que pour le moment n’existe que un comité
euroméditerranéen, composé par la troı̈ka de l’UE et les représentants des
PTM.

La définition d’un cadre juridique-administratif homogène constitue,
sans doute, la base sur laquelle réaliser les objectifs fixés par le Partenariat.
Est nécessaire, pourtant, l’individuation de règles communes nouvelles,
une adaptation aux scénarios normatifs existants et le doublement des
disomogéineité plus macroscopiques existantes entre les ordonnancements
juridiques intéressés par l’opération de Partenariat.

En ce qui concerne la définition des règles nouvelles, celles-ci
devraient être individuels par tous les partenaires ensemble, bien que
l’expérience acquise au niveau communautaire pourra bien être prise en
considération, à cause des contributions fournies traditionnellement aux
processus d’intégration et coopération régionaux. Plus délicat et plus
difficile à résoudre est le problème de l’adaptation aux scénarios normatifs
existants. Pour la réalisation d’une zone de « prospérité partagée », qui
puisse donner lieu à un processus local et endogène de développement,
est prioritaire l’individuation d’un cadre normatif susceptible de consentir
aux entreprises des PTM d’être compétitives sur les marchés mondiaux.
A ce fin est indispensable la présence d’instruments minimes condivisés.

(11) Ainsi le texte finale de la Conférence de Bruxelles, selon lequel l’Agence devrait
être constituée en analogie avec celle des Pays ACP.
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C’est tout à fait évident comme les opérateurs commerciaux nécessitent
un language commun, qui permet de connaı̂tre les instituts juridiques en
vigueur, d’avoir confiance sur les engagement réciproques en sachant que,
à l’occasion de querelles, il y auront moyens de composition impartiaux
de controverses.

Le processus de coordination normative va être imposé sur base
asymétrique, au fin que la coordination ne soie pas une façon de
pénétration, dans les système juridiques arabes, d’institutions typique
d’une économie occidentale agressive qui consente l’inauguration d’une
nouvelle période de domination économique. Pour éviter une situation
pareille a été proposée l’adoption, de la parte de l’UE, d’un « code de
conduite » pour lier les opérateurs commerciaux au respect de principes
et comportements préfigurés (12). A l’intérieur du code devront être
individuées les phases pour un développement des PTM finalisé à la
pénétration dans le marché mondial, mais aussi les règles pour individu-
aliser le carrefour entre initiatives infrastructurelles et industrielles et entre
processus productifs et formatifs.

En matière de normatives de sécurité, de mesures d’incentivation
technologique et occupationnelle, de protection des consommateurs et de
tutelle de l’environnement, le code devrait représenter la garantie que ces
règles ne seront pas utilisées pour créer obstacles à la circulation des
produits des PTM mais, au contraire, pour en faciliter la libre circulation.

En examinant la suite du processus de Barcelone, l’on doit observer
que plusieurs domaines, traditionnellement réglés sur la base de relations
bilatérales, sont maintenant objet de formes de dialogue régional. En plus,
la participation des entrepreneurs européens à la préparation des con-
férence ministérielles signale la solidité économique sur laquelle le
Partenariat semble pouvoir se fonder en cette première phase (13).

En même temps l’on ne peut pas oublier les problèmes causés par
la présence d’obstacles de nature juridique existantes parmi les parte-
naires. En effet, si du coté communautaire existe une homogénéité entre
les différents ordonnancements juridiques, la situation est toute à fait
différente pour ce que concerne les Pays de la côte sud de la
Méditerranée. L’on a déjà souligné comme les PTM soient très différents
entre eux. Si l’ordonnancement de Chypre et de Malte peut être assimilé

(12) En cette direction la déclaration conclusive de la Conférence de Bruxelles.
(13) Il faut souligner comme, à la suite du processus de Barcelone, ont été stipulés

nouveaux accords d’association entre l’UE et les PTM. En particulier ont été stipulés accords
avec Turquie, Israël, Tunisie, Jordanie, Maroc, Palestine.
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assez simplement à ceux des Pays européens, Israël a un ordonnancement
qui ressemble à celui nord-américain, tandis que les PTM arabes
présentent plusieurs influences de la tradition juridique fran aise, anglaise
ou islamique, jusqu’à l’inclusion d’instituts de la sharia en système de type
européen.

A cause et en raison de cette situation, l’attention va être accentuée
en suite sur les instituts plus relevants au fin de la réalisation du
partenariat et sur les instituts qui plus se détachent du modèle commu-
nautaire et pour a présentent points de contraste plus évidents avec le
même.

Aspects de divergence plus manifeste entre les ordonnancements
des Pays de l’UE et des PTM

a) le système bancaire

Dans ce contexte assume importance particulière l’interdiction des
intérêts existants dans les Pays arabes et le système bancaire arabe. Tout
d’abord il faut observer que le Couraine établit l’interdiction divine de
l’usure et, de ce principe, fait descendre l’interdiction d’obtenir des
intérêts à cause d’un prêt effectué. C’est tout à fait évident comme un
principe aussi catégorique soit en contraste avec les pratiques et les règles
du commerce. Ainsi vient se situer une situation de conflictualité entre
le droit musulmane et le droit étatique en matière d’intérêts, interdits par
le premier et nécessaires pour le second. Dans un effort pour concilier
ces deux exigences, la doctrine a voulu soutenir que l’interdiction des
intérêts, loin de parvenir à l’abolition totale de n’importe quelle rému-
nération du capital, a l’objectif d’empêcher l’exploitation d’une position
d’avantage par le contractant plus fort. Dans ce contexte l’on a cherché
de rappeler les principes de la solidarité et de la coopération sociale, en
interprétant les taux d’intérêt appliqués par les banques comme une
incentivation à la coopération et à l’épargne.

D’ici descendent les différents modèles qui, dans les pays arabes,
bougent entre l’interdiction totale et l’acceptation d’intérêts pour les
obligations pécuniaires, mais toujours en essayant de faire concilier les
institues de la tradition juridique islamique. Dans ce contexte, il faut
encadrer le phénomène des banques islamiques, c’est à dire les banques
qui opèrent sans intérêts. Le facteur caractérisant ces institutions bancaires
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est la recherche de typologies contractuelles alternatives à celles utilisées
par les banques « traditionnelles » qui opèrent à intérêts, et qui se
présentent comme instruments consentis par les lois de la sharia et, au
même temps, compétitifs sur le marché. Pourtant, l’interdiction des
intérêts a influencé la classification de nombreux contrats bancaires et
l’élaboration d’aucuns instituts juridiques de la part des écoles de droit
musulmane. Entre les instruments financiers plus utilisés se trouvent
opérations élaborées sur la base des contrats de location et vente. Ces
formes de contrat sont considérées légalement acceptables et constituent
un système de crédit financier sur base réelle. En effet, s’il y a une
interdiction d’augmenter le patrimoine par le moyen d’intérêts, il n’y a
pas d’interdiction pour ce qui concerne le profit que l’on peut aboutir
de son patrimoine. Le profit, au contraire de l’intérêt, ce n’est pas
prédéterminé et fixe, mais incertain et variable, ou bien peut être négatif
et représente le prix pour le risque financier assumé. Cet orientement a
consenti la constitution d’un système financier fondé sur un mécanisme
de participation aux profits et pertes. Pour cela est normalement prévue
la constitution fictive d’une société dans laquelle se parvient à une
répartition du risque financier entre les partenaires.

De ce qui précède, résulte que, bien que banques islamiques et
banques traditionnelles aient une différence théorique évidente, la situ-
ation concurrentielle existante entre eux a facilité la création de modèles
contractuels communs, ou bien une méthode islamique d’utilisation des
modèles traditionnels.

b) la tutelle des investissements

Un autre aspect d’importance considérable, pour la création effective
du partenariat, est représenté par la tutelle que les investissements seront
susceptibles d’obtenir dans les territoires de PTM (14). Dans ce contexte
les investissements d’un des partenaires devront être admis dans le
territoire d’un autre partenaire en conformité de la législation du dernier,
à condition que soient garanties conditions d’accès non discriminatoires
pour les investisseurs étrangers. Pour cela sera nécessaire que l’Etat hôte
n’adopte pas critères discriminatoires telles que critères de nationalité

(14) Dans le contexte international ces questions sont réglé par les indications fournies
par la Banque Mondiale dans les « Guide-Lines » du septembre 1992, mais aussi par le codes
de conduite OECD et UNCTAD. Encore il faut mentionner la Multilateral Investment
Guarantee Agency (MIGA) instituée par la Convention de Seul en 1985.
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pour le personnel à employer, et que consentie à favoriser la liberté de
mouvement des fonds connectés aux investissement. En plus sera néc-
essaire que l’Etat hôte garantie les investissements contre décision de
nationalisation, expropriation, sauf pour cause d’intérêts publics ou
nationaux, prévoyant, en cas pareil, la concession d’une indemnité
effective et adéquate. Enfin, en cas de dispute entre investisseur et Etat
hôte, serait souhaitable prévoir le recours aux instruments arbitraux
ICSID ou analogue.

c) les aspects fiscaux

Un aspect ultérieur qui mérite d’être analysé est relatif aux questions
fiscales. C’est tout à fait évident que ce n’est pas possible hypothiser la
réalisation d’un cadre de coopération et de libre échange sans l’élimi-
nation, entre les autres barrières, des obstacles fiscaux. Cette exigence est
avertie particulièrement dans les environnement sociétaires où le coût
fiscal des opérations sociétaires peut avoir une importance telle jusqu’à
les rendre prives d’intérêt réelle. Dans ce contexte l’on ne veut pas
affronter la question des impôts douanières et des tarifs préférentielles
concordés entre les partenaires, parce que ces questions résultent déjà
disciplinées par les accords de coopération et d’association stipulés entre
l’UE et les PTM. Pour ce qui peut être remarqué ici, il faut souligner
que au fin d’augmenter la coopération économique et industrielle entre
UE et PTM, il faut éviter les doubles impositions en matière d’impôts
directes et sur le patrimoine des personnes physiques et juridiques
résidentes dans le territoire d’un des Etats partenaires, sur la base du
principe de non discrimination au fin de parvenir à une forme de
« neutralité fiscale ».

d) les règles de concurrence

Enfin, il faut encore une fois souligner comme la stipulation des
accords Eu/Med a comme but finale la constitution avant 2010 d’une zone
de libre échange dans la région éuroméditerranéenne, avec la création
d’un marché commun dans lequel obtenir une effective circulation de
marchandises. Dans un contexte pareil, aussi en présence de l’élimination
de restrictions de nature étatique à la libre circulation de marchandises,
cette dernière pourrait être empêchée par la mise en oeuvre, de la part
des entreprises, de comportements anticoncurrentiels. Pour cette raison,
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l’institution d’un régime concurrentiel est tout à fait nécessaire pour
l’intégration des partenaires entre eux et pour la constitution effective
d’une zone de libre échange.

En premier lieu il faut souligner comme la majorité des ordon-
nancements juridiques des PTM ne mentionnent pas les principes de
concurrence et, en tout cas, n’ont pas la importance qu’ils revêtent dans
les ordonnancements des Pays de l’UE. Pour cette raison, il semble
nécessaire que les accords de partenariat prévoient des dispositions
spécifiques en matière de concurrence, sans se limiter à un proposition
littérale des dispositions communautaires (15). A ce propos il faut rappeler
le contenus des Accords Européens avec les Pays de l’Europe Centrale
et Orientale (PECO) et de l’Accord d’Association avec la Tunisie, dans
lesquels a été adopté un schéma d’article, partagé en trois paragraphes,
que discipline la matière (16). Le premier paragraphe indique les
comportements incompatibles avec l’application de l’Accord, c’est à dire
ententes restrictives de la concurrence, abuse de position dominante, aides
publics aux entreprises. Le paragraphe successif explicite que ces figures
doivent être interprété en conformité des articles 85-86-92 du Traité CEE.
Le dernier paragraphe prévoit l’adoption de dispositions spécifique pour
l’application des principes énumérés dans les paragraphe précédents (17).

L’adoption d’une technique législative analogue à celle adoptée pour
les Pays PECO, semble particulièrement indiquée dans le contexte
euroméditerranéen, caractérisé par une forte disomogénéité des ordon-
nancements juridiques entre eux, où ne semble pas souhaitable procéder
à une simple imposition de l’acquis communautaire mais, comme prévu
dans l’Accord avec la Tunisie, l’on prévoit la seule obligation pour les
PTM d’approcher le droit interne aux dispositions du droit communau-
taire. L’application des règles de concurrence est, en tout cas, destinée
à avoir un rôle toujours plus prégnant dans la région euroméditerranéenne
à cause des dispositions établies par l’Organisation Mondial du Commerce
(OMC). A ce propos l’on peut rappeler que, si la législation commerciale

(15) Il faut rappeler à ce propos les Accords d’association avec la Grèce, la Turquie et,
en générale avec les Pays de l’AELE, où le rappelle des règles de concurrence n’a sortie aucun
effet pratique.

(16) HAKURA, The Extension of E.C. Competition Law to the Mediterranean Region, dans
European Competition Law Review, 1998, p. 204 et suivantes.

(17) Pour une analyse de l’application des règles de concurrence dans les Accords
Européenne voir: VAN DEN BOSSCHE, The International Dimension of EC Competition Law: the
Case of the Europe Agreement, dans European Competition Law Review, 1997, p. 24 et
suivantes.
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a une orientation internationale, la législation antitrust, au contraire, a une
caractérisation nationale et, pour cela, n’a pas été expressément disciplinée
par le GATT. En même temps il ne faut pas oublier comme les activités
des entreprises soient toujours plus internationalisées et, pourtant, n’est
plus tellement facile définir le contexte d’application d’une législation
antitrust nationale. En plus les nouveaux instruments de la politique
commerciale de l’OMC sont en train d’amplifier la dimension et définition
classique du droit des échanges internationaux, ayant des implication de
politique de la concurrence (18).

Traditionnellement, dans le contexte GATT-OMC, sont prises en
considération, en matière de concurrence, les hypothèses de dumping et
de aides étatiques. Si, pour ce qui concerne le dumping, est admise
l’adoption de mesures de sauvegarde, en matière de aides est établie une
interdiction générale de concession. Exceptions sont prévues pour les
Pays sous-développés et en voie de développement et pour les Pays en
phase de transition d’une économie planifiée à une économie de marché.
Au delà de cette disposition, l’OMC est en train de travailler pour la
prédisposition de règles minimales communes et pour l’effective appli-
cation des mêmes (19).

De toute manière cas, il faut souligner comme les discours en matière
de concurrence, doivent nécessairement suivre le problème du régime de
propriété des instruments de production en vigueur dans les PTM. En
effet, en raison des exigences d’une économie pas encore pleinement
développée, l’initiative économique a été d’origine étatique ou bien, en
tout cas, la forte présence de l’autorité étatique empêche l’instauration
d’un régime concurrentiel.

Conclusion

Sur la base de ce qui précède, il résulte assez clairement que le
processus de partenariat, et particulièrement le volet économique et
financier, intéresse les plus différents secteurs de l’économie des PTM et
est en train de créer, par le moyen d’actions communes finalisées à
augmenter la coopération régionale et aussi par le moyen de la stipulation
d’accords d’association avec les PTM, un milieu favorable à l’instauration
de la zone de libre échange préfigurée par la déclaration de Barcelone.

(18) Le rappelle est aux accords pour la propriété intellectuelle (TRIPs), les inves-
tissement (TRIMs) et les services (GATS).

(19) En matière, par exemple, d’accès aux marchés et d’abolition des ententes.
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ASPECTS JURIDIQUES DE L’IMMIGRATION
DANS LE BASSIN MEDITERRANEEN,
DANS LE CONTEXTE DU DEVELOPPEMENT DURABLE
ET DU PARTENARIAT EUROMEDITERRANEEN

par Anna Liguori *

Le thème de ma recherche est l’immigration dans le contexte du
partenariat euroméditerranéen d’une part, et du développement durable
de l’autre. Le phénomène migratoire joue un rôle très important soit dans
le contexte du processus de Barcelone, (les pressions migratoires ont été
parmi les facteurs déterminants qu’ont poussé les Pays riverains de la
Méditerranée à s’asseoir à une même table), soit dans le cadre du
développement durable, surtout après que l’UNGASS a affirmé que
l’élimination de la pauvreté – une des causes principales du phénomène
migratoire – sera « le thème dominant du développement durable » dans
les années à venir.

La recherche analysera tout d’abord comment le thème de
l’immigration a été traité lors de la Conférence de Barcelone, notamment
dans celui qui a été l’acte de baptême du partenariat euroméditerranéen:
la Déclaration de Barcelone. Par la suite, à partir de l’ideé qu’il y a dans
la communauté internationale une tendance vers l’affirmation de normes
générales de droit international en matière de développement durable, elle
vérifiera s’il est possible, même dans le domaine de l’immigration (dans
lequel les implications sociales, économiques et environnementales sont
très importantes), d’appliquer les principes propres au droit du déve-
loppement durable et en premier lieu le principe de la responsabilité
commune mais différenciée des Etats. Et à cette fin la Déclaration de
Barcelone nous sera ancore une fois utile.

Le partenariat euroméditerranéen naı̂t sur la base de la Déclaration
de Barcelone, adoptée à l’issue de la I Conférence euroméditerranéenne
– qui a eu lieu à Barcelone les 27 et 28 novembre 1995 – par les vingt-sept
participants (les quinze Pays membres de l’Union Européenne, ainsi que
le Maroc, la Tunisie, l’Algérie, l’Egypte, Israel, l’Autorité Palestinienne,

* Chercheur, Université de Naples « Federico II », Reseau Mesdel.



la Jordanie, le Liban, la Syrie, Chypre, Malte, la Turquie – à l’exception
de la Libye, de l’Albanie et des Républiques de l’ex-Yougoslavie).

La Déclaration de Barcelone est constituée par un préambule et par
trois volets, qui concernent les trois aspects du partenariat: 1) politique
et de sûreté, 2) économique et financier, 3) social, culturel et humain. Des
dispositions concernant la suite de la Conférence, ainsi qu’un programme
de travail détaillé, sont attachés à la Déclaration.

Le sujet de cette recherche, l’immigration, est envisagé dans le
troisième volet, celui concernant le partenariat social, culturel et hu-
main. En effet, si l’on considère les causes du phènomène migratoire –
à savoir : « les déséquilibres économiques, la pauvreté, la dégradation
environnementale, ainsi que le manque de paix et de sûreté, la violation
des droits humains et le différent degré de développement démocratique
des institutions » (20) - on se rend compte que tous ces élements sont
bien présents dans le bassin méditerranéen. Pour cette raison,
l’immigration a étè l’un des points les plus discutés lors de la Conférence
de Barcelone, pour parvenir donc, au moment de la formulation de la
déclaration finale, à celle qu’ un journaliste d’un quotidien italien (« La
Repubblica » du 28 novembre 1995) a défini « une solution salomo-
nique »: d’une part les vingt-sept Pays « reconnaissent l’important rôle joué
par les migrations dans leurs relations », d’autre part ils « conviennent
d’accroı̂tre leur coopération pour réduire les pressions migratoires en ayant
recours à des programmes de formation professionnelle et d’assistance pour
l’obtention de postes de travail. » Cette obligation sera à la charge surtout
des pays du nord de la Méditerranée, les pays riches.

D’autre part, et là encore cet engagement relève plutôt des pays
riches de la Méditerranée, ils « s’engagent à garantir la protection de tous
les droits reconnus aux migrants légalement résidants » – ce qui est, à mon
avis, un peu réductif et limitatif car tous les droits fondamentaux, au
moins ceux qui constituent le noyau dur de ces droits, devraient être
reconnus à toute personne et donc à tous les migrants, légalement
résidants, irréguliers ou clandestins. D’ailleurs, en ce qui concerne le
thème de l’immigration clandestine, dans un autre paragraphe de la
Déclaration de Barcelone on peut lire que les Etats « décident d’instaurer
une co-opération plus étroite » et, ce qui est très interessant, ils « déclarent
que, conscients de leur responsabilité en matière de ré-admission, ils

(20) Voir l’Agenda pour le développement adoptée par l’Assemblèe générale des Nations
Unies du 20 juin 1997, p. 54.
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conviennent d’adopter les mesures et les dispositions pertinentes par le biais
d’accords ou régimes bilateraux pour ré-admettre leurs citoyens qui se
trouvent en situation irrégulière ». Donc, on assiste à une reconnaissance
de responsabilité qui, cette fois, concerne plutôt les pays du sud de la
Méditerranée.

En analysant ce texte, j’ai fait une réflexion concernant l’autre point
de ma recherche, le développement durable.

Le développement durable est, selon la dèfinition qui ressort du
« Brundtland Report » (21) et qui a inspiré plusieurs textes juridiques, le
« développement apte à assurer que les besoins du présent soient satisfaits
sans compromettre la capacité des générations futures de satisfaire leurs
propres besoins ».

Le concept de développement durable est apparu à la fin des années
’70, mais c’est seulement à partir de la Conférence de Rio que le principe
du développement durable a commencé à faire partie à plein titre du droit
international « en qualité de principe général articulé en nombreuses
normes concrètes, formant un corpus juridique auquel les actes de Rio
se refèrent avec l’expression »droit international du développement
durable« (22). Par la suite, la consolidation du droit international s’est
produite soit par le biais de conventions internationales, soit par le biais
de déclarations de principes et de reccommandations d’organes interna-
tionaux.

Est-il possibile d’affirmer que dans le domaine du droit du
développement durable se sont formées des normes générales de droit
international ? Considérons les deux catégories de sources sus-men-
tionnées, à savoir les conventions internationales d’une part, les
déclarations de principes et les reccommandations d’organes interna-
tionaux (la « soft law ») de l’autre; s’il est vrai que d’habitude le droit
conventionnel oblige seulement les parties contractantes, on ne peut
pas nier, compte tenu de l’énorme nombre d’Etats signataires et de
leur contenu d’intérêt général pour la communauté internationale, que
ces conventions ont une portée tendanciellement universelle et peuvent
contribuer à la formation du droit international coutumier (23). En

(21) World Commission on Environment and Development, Our Common Future (The
Brundtland Report), Oxford, 1987.

(22) S. MARCHISIO, Il principio dello sviluppo sostenibile nel diritto internazionale, dans
Rio cinque anni dopo, par Marchisio et d’autres, 1998, p. 58.

(23) Pour les traités globaux sur le développement durable voir S. MARCHISIO, op. cit.,
p. 62-66.
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ce qui concerne la soft law (24), même si on ne veut pas accueillir
la thèse selon laquelle les déclarations de principes adoptées par
l’Assemblée générale des Nations Unies ont une portée quasi-législative,
« elles relèvent en qualité de pratique des Etats » (25) et d’autant plus
pourront contribuer à la formation de coutumes si elles sont prises
à l’unanimité ou par consensus.

A la lumière de ce que je viens de dire, il me semble qu’on peut
affirmer, quoique avec prudence, une tendance vers la formation de
normes générales de droit international dans ce domaine. La question qu’il
faut se poser alors est si l’on peut parler seulement d’un droit existant
sur le plan des rapports interétatiques classiques ou s’il est possible
d’envisager un droit individuel, c’est-à-dire s’il existe un droit au
développement durable en tant que droit de l’homme.

En doctrine, on est arrivé a parler du droit à un environnement sain
et/ou au développement durable comme « faisant partie du droit naturel
moderne » et d’un « droit inaliénable de nature impérative » (26) mais,
à mon avis, de iure condito on peut parler d’un droit fondamental
seulement à propos du droit au développement – droit qui dans la
résolution n. 41/128 de l’Assemblée des Nations Unies a été reconnu
comme un « droit inaliénable de l’homme en vertu duquel chaque être
humain et tous les peuples ont droit de participer et contribuer à un
développement économique, social, culturel et politique dans lequel tous
les droits de l’homme et toutes les libertés fondamentales puissent être
complètement réalisés, et bénéficier de ce développement ».

De iure condendo, je me demande si désormais le droit au dével-
oppement durable ne soit pas une spécification moderne, un enrichisse-
ment du droit au développement, j’oserais dire la seule façon de concevoir
le droit au développement de façon qu’ il puisse être un droit effectif non
seulement des générations présentes mais aussi des générations futures.
D’après moi, c’est là la signification qu’il faut donner au principe 3 de
la Déclaration de Rio, selon lequel « le droit au développement doit être
réalisé de façon à satisfaire dans la même mesure les exigences rélatives
au développement et à l’environnement des générations présentes

(24) Voir O. FERRAJOLO, Le Nazioni Unite e lo sviluppo sociale, dans Affari esteri, 1995,
p. 230-237.

(25) B. CONFORTI, Diritto internazionale, Naples, 1997, p. 59.
(26) N. SINGH, The Right to Environnement and Sustainable Environmental Law as a

Principle of International Law, dans Studia Diplomatica, 1988, pp. 45-61.
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et futures ». D’autre part, comme on a déja relevé (27), « le droit humain
au développement durable, en connexion avec le principe de la respon-
sabilité inter-générationnelle, commence, non sans efforts, à ressortir,
comme le témoignent certains élements de la pratique », parmi lesquels
la décision du 9 décembre 1994 de la Cour européenne des droits de
l’homme (Lopez Ostra c. Espagne (28)), et la décision de la Haute Cour
des Philippines du 3 juillet 1993 (Minor Oposa c. Secrétaire du Dépar-
tement pour l’environnement et les ressources naturelles (29)).

De toute façon, on ne peut pas nier que les profondes divergences
entre les pays développés et les pays en voie de développement sur
l’application du principe du développement durable dans les différents
secteurs d’action ne permettent pas, dans cet état de choses, d’affirmer
l’existence d’un droit au développement durable comme droit universel
de l’homme. Ce qui peut être affirmé, à mon avis, avec un certain degré
de certitude c’est la manifestation, toujours plus forte, de l’exigence d’une
« représentation tripartite du principe du développement durable, dans
laquelle puissent trouver leur place non seulement la protection de
l’environnement et le développement économique mais aussi le déve-
loppement social » (30). Cette position, déjà contenue dans l’Agenda pour
le développement présentée par Boutros Ghali à l’Assemblée générale des
Nations Unies le 6 mai 1994, s’est renforcée suite aux conférences
mondiales des Nations Unies, en particulier celle de Copenhague des 6-12
mars 1995 (31) (mais aussi celle du Caire de ’94, de Pékin de ’95,
d’Istanbul de ’96).

Si l’on songe aux implications économiques, environnementales et
sociales du phénomène migratoire, il ressort clairement que les mouve-
ments de population jouent un rôle très important dans le contexte du
développement durable, surtout après que l’UNGASS a affirmé que
l’élimination de la pauvreté, une des causes principales du phénomène
migratoire, sera pour les années à venir « le thème dominant du

(27) S. MARCHISIO, Agenda 21 e salvaguardia ambientale, dans Politica Internazionale,
1995, p. 223.

(28) Cour européenne des droits de l’homme, Affaire Lopez Ostra c. Spagna (41/1993/
436/515) arrêt 9 décembre 1994.

(29) Dans International Legal Materials, 1994, pp. 173-206.
(30) S. MARCHISIO, op. cit. à la note n. 3, p. 62-66. Voir aussi M. FLORY, Mondialisation

et droit international du développement, dans Revue Générale de Droit International Public,
1997, pp. 610-633 et R. CHARVIN La Déclaration de Copenhague sur le développement social:
évaluation et suivi, ibidem, p. 635-662.

(31) Pour un’analyse du Sommet mondial de Copenhague voir O. FERRAJOLO, op. cit.
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développement durable ». La question que je me suis posée est donc quel
sera le champ d’application du développement durable et des principes
qui lui sont liés dans un domaine très sensible tel que l’immigration.

Dans le texte de la Déclaration de Barcelone on peut trouver, à mon
avis, un début de réponse. En effet, une première chose importante à
souligner c’est que dans le préambule même de cette Déclaration on
rappelle la nécéssité d’un développement durable, rappel d’autant plus
important car il est contenu dans le préambule et donc apte à influencer
toutes les actions et les objectifs des trois formes de partenariat. En outre,
le fait que cette Déclaration, en ce qui concerne l’immigration, prévoie
des responsabilités différentes pour les Etats, pour les Pays d’origine d’une
part, et pour les Pays de destination d’autre part, me semble ne faire
qu’appliquer le principe de la responsabilité commune mais différenciée.

Ce n’est qu’une petite suggestion mais cela me paraı̂t intéressant
surtout parce que en harmonie avec la tendance vers l’élargissement du
concept de développement durable comme incluant non seulement le
développement économique et la protection de l’environnement mais aussi
le développement social. Une position pareille dans le domaine de
l’immigration permet d’ailleurs de surmonter le traditionnel retranchement
des Etats sur des positions de défense de leur domaine reservé dans ce
secteur et de jeter les bases pour une nouvelle façon d’aborder les
problèmes liés au phénomène migratoire, coscients que la globalisation et
la croissante interdépendance entre le développement économique, le
développement social et la protection de l’environnement demandent une
coopération plus étroite de la part des Etats, dans le respect de ces valeurs
de solidarité et de justice qui, poursuivies dans de nombreuses conven-
tions internationales, sont entrées à faire partie du droit coutumier
lui-même (32).

(32) B. CONFORTI, Diritto internazionale, Naples, 1997, p. 195.

The Euro-Mediterranean Co-operation for Sustainable Development 47



THE UPDATING OF THE BARCELONA SYSTEM
FOR THE PROTECTION OF THE MEDITERRANEAN
SEA AGAINST POLLUTION

by Tullio Scovazzi *

1. The updating of the Barcelona System

Co-operation in the field of the environment has a longstanding basis
in the Mediterranean (33). It has its roots in a regional treaty, the
Convention on the Protection of the Mediterranean Sea against Pollution
and its relevant protocols. All these instruments constitute the so-called
« Barcelona system » (34).

The Barcelona Convention, which was opened to signature in
Barcelona on 16 February 1976, entered into force on 12 February 1978.
It is one of the four main aspects of the Mediterranean Action Plan
(MAP), adopted on 4 February 1975 by an intergovernmental meeting
convened by the United Nations Environment Programme. The Con-
vention is an « umbrella treaty » which has to be supplemented by
implementing protocols relating to specific aspects of environmental
protection (see Art. 4, para. 2).

In 1995 and 1996 the MAP and the Barcelona system underwent
important changes in several of their components (35). The main objective

* Professor of International Law, University of Milano-Bicocca. These pages reproduce,
generally speaking, the relevant paragraphs of a book by the author, Marine Specially Protected
Areas: The General Aspect and the Mediterranean Regional System, published by Kluwer Law
International, The Hague, 1999.

(33) See in general: CHEROT & ROUX (sous la direction de), Droit Méditerranéen de
l’environnement, Paris, 1988 (in particular the articles by Déjeant-Pons, Grenon, Flory,
Impériali, Vukas, Kiss); GRAF VITZTHUM & IMPERIALI (sous la direction de), La protection
régionale de l’environnement marin-Approche européenne, Paris, 1992 (in particular the articles
by Le Morvan, Déjeant-Pons); La Méditerranée: Espace de Coopération ?, Paris, 1994 (in
particular the articles by Graf Vitzthum, Impériali); Convergences méditerranéennes – Actes du
Colloque, in Revue de l’INDEMER, 1995 (in particular the papers by Treves, Beer-Gabel,
Déjeant-Pons, Kramer, Quéneudec).

(34) On the « Barcelona system » see LEANZA (a cura di), Le convenzioni internazionali
sulla protezione del Mediterraneo contro l’inquinamento marino, Napoli, 1992; RAFTOPOULOS, The
Barcelona Convention and Protocols, London, 1993.

(35) The MAP adopted in 1975 was in 1995 replaced by the « Action Plan for the
Protection of the Marine Environment and the Sustainable Development of the Coastal Areas



of the negotiation was to adapt the Barcelona system to the evolution of
international law in the field of the protection of the environment, as
embodied, on the world scale, in the documents adopted by the United
Nations Conference on Environment and Development (Rio de Janeiro,
1992). The texts of most existing protocols have been improved and new
protocols have been adopted.

The structure of the present Barcelona system has become rather
complex and includes the following instruments:

a) the Convention which, as amended in Barcelona on 10 June
1995, changes its name into Convention for the Protection of the Marine
Environment and the Coastal Region of the Mediterranean;

b) the Protocol for the Prevention of the Pollution of the
Mediterranean Sea by Dumping from Ships and Aircraft (Barcelona, 16
February 1976), which, as amended in Barcelona on 10 June 1995,
changes its name into Protocol for the Prevention and Elimination of
Pollution of the Mediterranean Sea by Dumping from Ships and Aircraft
or Incineration at Sea;

c) the Protocol Concerning Co-operation in Combating Pollution
of the Mediterranean Sea by Oil and Other Harmful Substances in Cases
of Emergency (Barcelona, 16 February 1976);

d) the Protocol for the Protection of the Mediterranean Sea against
Pollution from Land-based Sources (Athens, 17 May 1980), which, as
amended in Syracuse on 7 March 1996, changes its name into Protocol
for the Protection of the Mediterranean Sea against Pollution from
Land-based Sources and Activities;

e) the Protocol Concerning Mediterranean Specially Protected
Areas (Geneva, 1 April 1982), which is intended to be replaced by the
Protocol Concerning Specially Protected Areas and Biological Diversity in
the Mediterranean (Barcelona, 10 June 1995);
of the Mediterranean (MAP Phase II) ». It was designed taking into account the achievements
and shortcoming of MAP’s first twenty years of existence. For the text see UNEP,
Mediterranean Action Plan and Convention for the Protection of the Marine Environment and
the Coastal Region of the Mediterranean and its Protocols. Informal Document (Revised),
Athens, 1997. See also JUSTE RUIZ, Le Plan d’action pour la Méditerranée vingt ans après: la
révision des instruments de Barcelone, in Collection Espace et Ressources Maritimes, 1995, p.
249; RAFTOPOULOS, Studies on the Implementation of the Barcelona Convention: The Develop-
ment of an International Trust Regime, Athens, 1997.
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f) the Protocol Concerning Pollution Resulting from Exploration
and Exploitation of the Continental Shelf, the Seabed and its Subsoil
(Madrid, 14 October 1994);

g) the Protocol on the Prevention of Pollution of the Mediter-
ranean Sea by Transboundary Movements of Hazardous Wastes and their
Disposal (Izmir, 1 October 1996).

New protocols will perhaps be negotiated in the near future.
Each of the texts of the updated Barcelona system contains important

innovations, which will be reviewed hereunder. Some of the protocols
even show a certain degree of legal imagination in finding new solution
to old problems. They could be an example of future trends of
co-operation in regional seas.

A) The Convention

The updated Convention retains its nature of a framework agreement
which has to be implemented through specific protocols. Under Art. 1,
the geographical coverage of the Convention is extended in order to
include the marine internal waters of the parties. It may also include
coastal areas as defined by each party within its own territory.

The amended text reflects and applies to a regional scale the main
ideas arising from the 1992 Rio Conference: the sustainable development
(preamble and Art. 4, para. 3) (36); the precautionary principle (Art. 4,
para. 3 a); the integrated management of the coastal zones (Art. 4, para.
3 e); the resort to best available techniques and best environmental
practice and the promotion of environmentally sound technology, in-
cluding clean production technologies (Art. 4, para. 4). For the purpose
of implementing the objectives of sustainable development, the parties
shall take fully into account the recommendations of the Mediterranean
Commission on Sustainable Development (Art. 4, para. 2). This is a new
body which is established within the framework of the Mediterranean
Action Plan, Phase II.

A new provision (Art. 15) relates to the right of the public to have
access to information on the state of the environment and to participate
in the decision-making processes relevant to the field of application of

(36) However, the mention in the preamble of « the benefit and enjoyment of present
and future generations », which is a common aspect of the new environmental law, was already
present in the text of the 1976 Convention.
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the Convention and the Protocols. On the contrary, there is nothing new
in the delicate matter of liability and conpensation. (Art. 16) (37).

B) The Dumping Protocol

The Dumping Protocol, as it has now been amended, presents two
major changes with respect to the previous text.

First, the Protocol now applies also to the incineration at sea, which
is prohibited (Art. 7).

Second, the Protocol is based on the idea that the dumping of wastes
or other matter is in principle prohibited, with the exception of five
categories of matters specifically listed in Art. 4, para. 2. On the contrary,
the previous text of the Protocol was based on the idea that dumping
was in principle permitted, with the exception of the prohibited matter
listed in annex I (so-called black list) and under the condition that the
dumping of the matter listed in annex II (so-called grey list) required a
prior special permit. The logic of the previous is thus fully reversed in
order to ensure better protection of the environment.

C) The Land-Based Protocol

The Land-Based Protocol, as amended in 1996 in Syracuse, takes into
account the objectives laid down in the Global Programme of Action for
the Protection of the Marine Environment from Land-based Activities,
adopted in Washington on 3 November 1995 by a UNEP Intergovern-
mental Conference. This programme is designed to assist States to take
individual or joint actions leading to the prevention, reduction and
elimination of what is commonly know as the major source of pollution
of the marine environment. It encourages action on a regional level as
crucial for successful actions to protect the marine environment from
land-based activities. It is evident that the Mediterranean is a typical case
where regional co-operation is appropriate.

A remarkable change with respect to the previous text is the
extension of the area to which the Land-Based Protocol applies to the
« hydrologic basin of the Mediterranean Sea Area » (Art. 3), which is

(37) A change with respect to the 1976 text of the convention is that the latter provides
that the parties « under-take to co-operate as soon as possible in the formulation » etc. Perhaps
the deletion of the words « as soon as possible » was suggested by the fact that almost twenty
years were not sufficient in order to start doing what the parties has under-taken to do in
1976.
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defined as « the entire watershed area within the territories of the
Contracting Parties, draining into the Mediterranean Sea Area » (Art. 2,
b) (38). While the objective is to protect the Mediterranean from
pollution, the action must in most cases be taken where the polluting
sources are located, that is on the land territory of the parties.

With the aim of eliminating pollution deriving from land-based
sources, the parties « shall elaborate and implement, individually or
jointly, as appropriate, national and regional action plans and pro-
grammes, containing measures and timetable for their implementation »
(Art. 5, para. 2). The parties shall give priority to the phasing out of inputs
of substances that are toxic, persistent and liable to bioccumulate (Art.
1) (39). These kinds of substance were not mentioned in the old text of
the Protocol.

The amended Protocol was the object of extensive negotiations – not
only among the parties but also between the environmentalist non-
governmental organisations and those representing the chemical industry
– as regards the crucial issue on how to implement the obligation « to
prevent, abate, combat and eliminate to the fullest possible extent
pollution ». Finally a satisfactory solution was found on the following
terms. On the one side, the environmentalists accepted that an absolute
ban by the year 2005 of any kind of discharge and emission of substance
which are toxic, persistent and liable to bioaccumulate (as they initially
requested) would have been impossible to achieve because of its serious
economic and social repercussions. On the other side, the chemical
industry agreed to be bound by measures and timetable having a legally
obligatory nature, provided that they related to specific groups of
substances and were adapted to the specific requirements of the different
instances. The result will hopefully be an amended protocol which is
neither absolute (and unrealistic) nor hortatory (and toothless).

The procedural machinery to achieve what is considered as a sort
of « gentleman’s agreement » between the environmentalists and the
industry is embodied in Art. 15, which is the key prevision of the whole
Protocol. Under Art. 15, the meeting of the parties adopts, by a two-thirds
majority, the short-term and medium-term regional plans and programmes

(38) See also MAGRONE, infra, p. 79.
(39) Jurists are likely to appreciate the subtle question whether all the three qualities

of being toxic, persistent, liable to bioccumulate must coexist in the same substance or only
one is sufficient (a typical « and », « or », « and/or » question).
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(40), containing measures and timetables for their implementation, in
order to eliminate pollution deriving from land-based sources and
activities, in particular to phase out imputs of the substance that are toxic,
persistent and liable to bioaccumulate. These measures and timetables
become binding on the 180th day following the date of their notification
for the Parties which have not notified an objection (41).

Major changes were also made with respect to the annexes. Annex
I relates to the « Elements to be taken into account in the preparation
of action plans, programmes and measures for the elimination of pollution
from land-based sources and activities ». It provides that in preparing
action plans, programmes and measures, the Parties, in conformity with
the Washington Global Programme, « will give priority to substances that
are toxic, persistent and liable to bioaccumulate, in particular to persistent
organic pollutants (POPs), as well as to wastewater treatment and
management ». It lists nineteen categories of substance and sources of
pollution which will serve as guidance in the preparation of action plans,
programmes and measures, including, as first entry, the organohalogen
compounds and substances which may form such compounds in the
marine environment (42).

Annex II relates to the « Elements to be taken into account in the
issue of the authorisations for discharges of wastes » and Annex III to
the « Conditions of application to pollution transported through the
atmosphere ». Finally, Annex IV gives the « Criteria for the definition of
best available techniques and best environmental practice ». These criteria
are literally taken from the Convention for the Protection of the Marine
Environment of the North-East Atlantic, signed on 22 September 1992
(so-called OSPAR Convention).

D) The Specially Protected Areas Protocol

Very different from the previous instrument, and formally distinct
from it, is the Protocol concerning specially protected areas and biological
diversity in the Mediterranean.

(40) The expression « regional action plans and programmes » should refer to those
covering the whole Mediterranean.

(41) Under Art. 15, para. 4, the Parties which have notified an objection shall inform
the meeting of the Parties of the provisions they intend to take, it being understood that these
Parties may at any time give their consent to these measures or timetables.

(42) With priority given to Aldrin, Chlordane, DDT, Dieldrin, Dioxins and Furans,
Endrin, Hexachlorobenzene. Mirex, PCBs and Toxaphene.
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The new protocol is applicable to all the marine waters of the
Mediterranean, irrespective of their legal condition, as well as to the
seabed, its subsoil and to the terrestrial coastal areas designated by each
party, including wetlands. On the contrary, the application of the previous
protocol was limited to the territorial sea of the parties and did not cover
the high seas. The extension of the geographical coverage of the protocol
was necessary in order to protect also those highly migratory marine
species (such as marine mammals) which, by definition, do not respect
the artificial boundaries drawn by man on the sea (43).

The purpose to « go into the high seas » gave rise to some difficult
legal problems which are peculiar of the present political and legal
condition of the Mediterranean. As already remarked, the Mediterranean
States have not yet established exclusive economic zones and there are
large extents of waters located beyond the 12-mile limit which still have
the status of high seas. Moreover, in the Mediterranean many maritime
boundaries have yet to be agreed upon by the interested countries,
including several cases where delimitation is particularly difficult because
of the local geographic characteristics.

In order to overcome these difficulties, the new protocol includes two
provisions whose precedents are to be found in instruments drafted for
a very different region of the world. While very few similarities exist
between the Antarctic and the Mediterranean as regards their environ-
ment, from the legal point of view the two regions share some common
aspects: the presence of large extents of high seas and the existence of
difficult and unsettled issues on sovereignty over coastal zones. This
explains why the new protocol includes some very elaborate disclaimer
clauses (Art. 2, paras. 2 and 3), which recall the legal devices used for
the instruments of the Antarctic system. The idea behind such a display
of juridical complications is simple. On the one hand, the establishment
of intergovernmental co-operation in the field of the marine environment
shall not prejudice all the legal question which have a different nature;

(43) In 1993 an expert meeting on environmental legislations, held at Ustica, Italy, made
inter alia the following proposal: « As the protection of certain species cannot be effective
if it does not cover their whole range area, the territorial application of the Protocol should
not be restricted to the territorial sea of the Parties, as far as regulation of activities potentially
affecting wildlife is concerned ». See the Report of the Expert Meeting on Environmental
Legislations Related to Specially Protected Areas and Endangered Species in the Mediterranean,
doc. UNEP(OCA)/MED/WG.73/6 of 18 September 1993. On the Protocol see BOU FRANCH

& BADENES CASINO, La protección internacional de zonas y especies en la región mediterranea,
in Anuario de Derecho Internacional, 1997, p. 33.
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but, on the other hand, the vary existence of such legal questions (whose
settlement is not likely to be achieved in the short term) should not
jeopardize or delay the adoption of measures necessary for the preser-
vation of the ecological balance of the Mediterranean.

The new protocol provides for the establishment of a List of specially
protected areas of Mediterranean interest (SPAMI List) (44). The SPAMI
List may include sites which « are of importance for conserving the
components of biological diversity in the Mediterranean; contain ecosys-
tems specific to the Mediterranean area or the habitats of endangered
species; are of special interest at the scientific, aesthetic, cultural or
educational levels » (Art. 8, para. 2). The procedures for the establishment
and listing of SPAMIs are described in detail in Art. 9. For instance, as
regards the areas located partly or wholly on the high seas, the proposal
must be made « by two or more neighbouring parties concerned (45) »
and the decision to include the area in the SPAMI List is taken by
consensus by the contracting parties during their periodical meetings.

Once the areas are included in the SPAMI List, all the parties agree
« to recognize the particular importance of these areas for the Mediter-
ranean » and – What is even more important – « to comply with the
measures applicable to the SPAMIs and not to authorize nor undertake
any activities that might be contrary to the objectives for which the
SPAMIs were established » (Art. 8, para. 3) (46). This gives SPAMIs and
to the measures adopted for their protection an erga omnes effect, at least
as far as the parties to the protocol are concerned.

With respect to the relationship with third countries, the parties shall
« invite States that are not Parties to the Protocol and international
organisations to cooperate in the implementation » of the Protocol (Art.
28, para 2). It is also provided that the parties « undertake to adopt
appropriate measures, consistent with international law, to ensure that no
one engages in any activity contrary to the principles and purpose » of
the Protocol (Art. 28, para. 2). Is this provision – which is also shaped
on the precedent of the Antarctic system – a prelude to a « prime
responsibility » of the Mediterranean countries for their common sea, as

(44) The existence of the SPAMI List does not exclude the right of each party to create
protected areas which are not intended to be listed as SPAMI.

(45) The determination of who are the neighbouring parties concerned is open to a
degree of flexibility.

(46) In general, for issues on implementation of the Protocol in national legal systems,
see FERRAJOLO, infra, p. 68.
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the Antarctic treaty consultative parties claim to exercise for the Antarctic
waters ?

The new protocol is completed by three annexes, which were
adopted in Monaco on 24 November 1996. They are the Common criteria
for the choice of protected marine and coastal areas that could be
included in the SPAMI List (Annex I), the List of endangered or
threatened species (Annex II), the List of species whose exploitation is
regulated (Annex III).

E) The Seabed Protocol

On 14 October 1994 the fifth Protocol to the Barcelona Convention
was opened for signature at Madrid (47). The Protocol relates to pollution
resulting from exploration and exploitation of the continental shelf and
the seabed and its subsoil. Pollution from the so-called offshore activities
is not the most serious cause of degradation of the marine environment.
Nevertheless, it could be particularly dangerous in the case of accidents.
The adoption of appropriate measures in this field was already envisaged
by Art. 7 of the Barcelona Convention (48).

Besides the « maritime waters », the Protocol is applicable – as is
logical, considering its purpose – to the continental shelf and the seabed
and its subsoil. As no point in the Mediterranean is located more than
200 n.m. from the nearest land or island (i.e. the external limit of the
continental shelf, as defined in Art. 76 of the UNCLOS), the Protocol
covers the whole Mediterranean seabed. It also applies to the « water,
including the seabed and its subsoil, on landward side of the baselines
from which the breadth of the territorial sea is measured and extending,
in the case of watercourses, up to the freshwater limit ». Indeed, important
activities of mineral exploration and exploitation are presently carried out

(47) The Madrid Protocol is the result of preparatory works which have lasted for several
years and were carried out on the basis of a project drafted by the International Juridical
Organization for Environment and Development (IJO), a non-governmental organization with
its head office in Rome.

(48) On this kind of pollution and on the initial phase of the preparatory works for
the Madrid Protocol (including a meeting of experts organized by IJO in 1978) see TREVES,
La pollution résultant de l’exploration et de l’exploitation des fonds marins en droit international,
in Annuaire français de droit international, 1978, p. 827. On the subsequent developments
see SERSIC, Draft Protocol for the Protection of the Mediterranean Sea against Pollution Resulting
from Offshore Activities, in Marine Policy Reports, 1989, p. 161; GOLD & PETRIE, Pollution
from Offshore Activities, paper presented at the Seminar on Liability for Pollution Damage,
organized by the Comité Maritime International (Genoa, 1992).
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in areas which are claimed as internal waters or historical waters by some
Mediterranean countries.

The Protocol (Art. 2, para. 3) does not prejudice the rights of any
State concerning the delimitation of the continental shelf. The idea is that
legal disputes on the extension of coastal zones or maritime boundaries
should not jeopardize or delay intergovernmental co-operation for the
protection of the Mediterranean marine environment.

The general undertaking of the parties (Art. 3) is to take, individually
or through bilateral or multilateral co-operation, all appropriate measures
to prevent, abate, combat and control pollution resulting from the
activities covered by the Protocol. The best available techniques, envi-
ronmentally effective and economically appropriate, are to be used for this
purpose.

Several provisions of the Protocol establish obligations of the parties
with respect to activities carried out by operators, who can be private
persons, either natural or juridical. This kind of obligation is to be
understood in the sense that each party is bound to exercise the
appropriate legislative, executive or judicial activities in order to ensure
that the operators comply with the provisions of the Protocol. The
definition of « operator » (Art. 1, g) has a broad content. It includes not
only the persons who are authorised to carry out activities (for ex., the
holder of a licence) or carry out activities (for ex., a sub-contractor). But
also any person who does not hold an authorisation but is de facto in
control of activities. The parties are thus under an obligation to exercise
due diligence in order to control, within the seabed under their
jurisdiction, that no one engages in activities which have not previously
been authorised or which are exercised illegally.

All activities in the Protocol area, including erection on site of
installations, are subject to the prior written authorisation from the
competent authority of a party (Art. 4). Before granting the authorisation,
the authority must be satisfied that the installation has been constructed
according to international standards and practice and that the operator
has the technical competence and the financial capacity to carry out the
activities. Authorisation shall be refuse if there are indications that the
proposed activities are likely to cause significant adverse effects on the
environment that could not be avoided by compliance with specific
technical conditions. This obligation can be seen as an application of the
so-called precautionary principle embodied, inter alia, in principle 15 of
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the 1992 Rio Declaration on environment and development. Particular
consideration should be given to Art. 21 which provides for special
restrictions or conditions when grating authorisations for activities in
specially protected areas.

According to Art. 9, the disposal into the Protocol area of the
harmful or noxious substances and materials listed in Annex I to the
Protocol (s.c. black list) is prohibited. The disposal of substances listed
in Annex II (s.c. grey list) requires a special prior permit. The disposal
of other substance which may cause pollution requires a prior general
permit. Specific provisions of the Protocol relate to the disposal of oil,
oily mixtures, drilling fluids and cutting, as well as to treatment and
discharge of sewage and garbage.

Of particular interest is Art. 27, relating to liability and compen-
sation, a topic which usually raises difficult obstacles during negotiations
of many environmental treaties. The first paragraph of Art. 27 is a mere
repetition of a traditional formula of deferment, by which the parties
« undertake to cooperate as soon as possible in formulating and adopting
rules and procedures for the determination of liability and compensation
for damage resulting from the activities dealt with in this Protocol ».
However, the second paragraph of Art. 27 provides for some substantial
obligations: pending development of such procedures, the parties shall
take all measures necessary to ensure that liability for damage caused by
activities is imposed on operators who shall be required to pay prompt
and adequate compensation; the parties shall also take all measures
necessary to ensure that operators shall have and maintain insurance cover
or other financial security of such type and under such terms as the parties
shall specify in order to ensure compensation for damage caused by the
activities covered by the Protocol (49).

F) The Hazardous Wastes Protocol

The Hazardous Wastes Protocol, done at Izmir on 1st October 1996,
is perhaps the most thought-provoking of the new instruments of the

(49) The European Community and France entered a reservation on para. 2 of Art. 27.
According to GAVOUNELI, Pollution from Offshore Installation, London, 1995, p. 115, « even
this half-hearted attempt to at least secure adequate insurance cover in case of a polluting
incident was deemed unacceptably strong by France and the E.C. which retained their
reservation. This is a bad sign for future especially since the importance of the Mediterranean
Convention was always exceptional because it server as a role-model for the development of
the other Regional Action Plan created under the auspices of U.N.E.P. ».
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Barcelona system. Due to its innovations, it was not signed by all the
delegation participating in the conference where the Protocol was
adopted.

On the world basis, the matter is already covered by the Convention
on the Control of Transboundary Movements of Hazardous Wastes and
Their Disposal (Basel, 1989), whose regime is widely known and does not
need to be summarized here (50). The Basel Convention allows the parties
to enter into regional agreements, provided that they stipulate provisions
which are not less environmentally sound than those of the Basel
Convention itself (Art. 11). It is therefore useful to determine what are
the main differences between the Hazardous Wastes Protocol and the
Basel Convention or, in other words, to what extent the former is more
environmentally sound than the latter.

First, while the Basel Convention does not apply to radioactive
wastes, the Hazardous Wastes Protocol covers also « all wastes containing
or contaminated by radionuclides, the radionuclide concentration or
properties of which result from human activity » (Annex I, A, Y0). This
extension was opposed by France, the European Community, and Israel.
France, in particular, entered « a reservation on the question of trans-
boundary movements of radioactive wastes, which should be dealt with
by the competent international organisations at the global level, namely,
IMO and IAEA, which have developed and are developing relevant rules
in this area » (51).

Second, unlike the Basel Convention, the Hazardous Wastes Protocol
applies also to « hazardous substances that have been banned or are
expired, or whose registration has been cancelled or refused through
government regulatory action in the country of manufacture or export for
human health or environmental reasons, or have been voluntarily or
omitted from the government registration for use in the country of
manufacture or export » (Art. 3, para. 1, d). This extension was opposed
by France and the European Community.

(50) See KWIATKOWSKA & SOONS, Transboundary Movements and Disposal of Hazardous
Wastes, in International Law – Basic Documents, Dordrecht, 1993. On the Protocol see CUBEL,
Transboundary Movements of Hazardous Wastes in International Law: The Special Case of the
Mediterranean Area, in International Journal of Maritime and Commercial Law, 1997, p. 447.

(51) A Joint Convention on the Safety of Spent Fuel Management and on the Safety
of Radioactive Waste Management was adopted in Vienna on 5 September 1997 (International
Legal Materials, 1997, p. 1433).
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Third (and most important for its general legal implications), the
Hazardous Wastes Protocol tries to clarify an important issue that was
not settled in precise terms by the Basel Convention: what are the rights
of the coastal State if a foreign ship carrying hazardous is transiting
through its territorial sea ?

The Basel Convention is applicable to both land and marine
transboundary movements of hazardous wastes (52). In general, it
provides that the transboundary movement of hazardous wastes only takes
place with the prior written notification by the State of export to both
the State of import and the State of transit and their prior written consent
(articolo 5, par. 3). However, as far as the sea is concerned, it contains
a disclaimer provision (Art. 4, para. 12) which protects both the sovereign
rights and jurisdiction of coastal States, on the one side, and the exercise
of navigational rights and freedoms, on the other (53). Due to its vague
wording, this provision is open to different interpretations and, indeed,
has been interpreted in opposite ways by States inclined to give priority
to either one or the other solution (see, for example, the declarations
made by Egypt (54) and Venezuela (55) on the one side, and those of

(52) On Protocol regulation of transboundary movement of waste, see also BUONVINO,
infra, p. 63 ss.

(53) « Nothing in this Convention shall affect in any way the sovereignty of States over
their territorial sea established in accordance with international law, and the sovereign rights
and the jurisdiction which States have in their exclusive zones and their continental shelves
in accordance with international law, and the exercise by ships and aircraf of all States of
navigational rights and freedoms as provided for in international law and as reflected in
relavant international instruments ».

(54) « In accordance with the provisions of the Convention and the rules of international
law regarding the sovereign right of the State over its territorial sea and its obligation to protect
and preserve the marine environment, since the passage of foreign ships carrying hazardous
or other wastes entails many risks which constitute a fundamental threat to human health and
the environment; and in conformity with Egypt’s position on the passage of ships carrying
inherently dangerous or noxious substances through its territorial sea (United Nations
Convention on the Law of the Sea, 1982), the Government of the Arab Republic of Egypt
declares that foreign ships carrying hazardous or other wastes will be required to obtain prior
permission from the Egyptian authorities for passage through its territorial sea. Prior
notification must be given of the movement of any hazardous wastes through areas under its
national jurisdiction, in accordance with Art. 2.9 of the Convention » (declaration made by
Egypt on 31 January 1995, in MAFFEI, PINESCHI, SCOVAZZI & TREVES, Participation in World
Treaties on the Protection of the Environment – A Collection of Data, London, 1996, p. 240).

(55) « Venezuela considers that the Convention (as) adopted properly protects its
sovereign rights as a riparian State over the areas under its national jurisdiction, including
its territorial sea, exclusive economic zone and continental shelf, and, as appropriate, its air
space. The Convention also safeguards the exercise in such areas of its standard-setting and
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Germany (56) and Italy (57) on the other). The doubt remains as to
whether the export State has any obligation to notify the transit State or
to obtain its prior consent. The alternative is reflected in two opposite
schemes, namely « notification and authorisation » on the one side, and
« no notification and no authorisation » on the other.

The Hazardous Wastes Protocol gives a definite answer to the
question by providing for an intermediate solution, consisting of a
« notification without authorisation » scheme. The obligation of both prior
written notification and prior written consent of the State of transit,
provided for in Art. 6, para. 3, does not apply to conditions of passage
through the territorial sea. This case falls under Art. 6, para. 4, under
which « the transboundary movement of hazardous wastes through the
territorial sea of a State of transit only takes place with the prior
notification by the State of export to the State of transit (...) ».

The approach adopted by the Hazardous Wastes Protocol strikes a
fair balance between the interests of maritime traffic and those of the
protection of the coastal environment. On the one side, ships carrying
hazardous wastes have a right to pass, as their passage is not subject to
authorization by the coastal State. On the other, the coastal State has the
right to be notified, in order to know what occurs in its territorial sea
and be prepared to intervene in cases of casualties or accidents during
passage which could endanger its environment.

administrative jurisdiction for the purpose of protecting and preserving the environment and
its natural resources in accordance with international law, and in particular the law of the
sea » (declaration made by Venezuela on 22 March 1989, in MAFFEI, PINESCHI, SCOVAZZI &
TREVES, Participation cit., p. 243).

(56) « It is the understanding of the Government of the Federal Republic of Germany
that the provisions in Art. 4.12 of this Convention shall in no way affect the exercise on
navigational rights and freedoms as provided for in international law. Accordingly, it is the
view of the Government of the Republic of Germany that nothing in this Convention shall
be deemed to require the giving of notice to or the consent of any State for the passage of
hazardous wastes on a vessel under the flag of a party exercising its right of innocent passage
through the territorial sea or the freedom of navigation in an exclusive economic zone under
international law » (decleration made by the Federal Republic of Germany on 23 October
1989, in MAFFEI, PINESCHI, SCOVAZZI & TREVES, Participation cit., p. 240).

(57) « The Government of Italy (...) considers that no provision of this Convention
should be interpreted as restricting navigational rights recognized by international law.
Consequenly, a State party is not obliged to notify any other State or obtain authorization
from it for simple passage through the territorial sea or the exercise of fredom of navigation
in the exclusive economic zone by a vessel showing its flag and carrying a cargo of hazardous »
(declaration made by Italy on 30 March 1990, in MAFFEI, PINESCHI, SCOVAZZI & TREVES,
Participation cit., p. 244).
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This « notification without authorisation » scheme seems fully com-
patible with the international law of the sea, as embodied in the
UNCLOS. Under the UNCLOS section on innocent passage in the
territorial sea (Arts. 17-32), passage must be innocent, i.e. « not prejudicial
to the peace, good order or security of the coastal State » (Art. 19, para.
1). Any act of wilful and serious pollution contrary to the UNCLOS is
incompatible with the right of innocent passage (Art. 19, para 2 h).
Foreign ships have the right to pass (Art. 17), but nowhere is it said in
the UNCLOS that they have the right to pass secretly or covertly.

Under Art. 22, paras. 1 and 2, of the UNCLOS some particularly
dangerous ships, namely « tankers nuclear-powered ship and ships carrying
nuclear or other inherently dangerous or noxious substances may be re-
quired to confine their passage » to sea lanes designated or prescribed by the
coastal State. An obvious question can be asked in this respect: how could a
coastal State exercise its right to prescribe sea lanes for ships carrying nox-
ious substances, if it were not even entitled to know that a foreign ship is
carrying these substances ? Nowadays there is a constant trend in the inter-
national regulation of the movements of hazardous wastes: such movements,
where they are permitted, must be made openly. In this field, secrets and
mysteries are always bad and likely to bring about undesirable conse-
quences. This is also the spirit of the Hazardous Wastes Protocol.

Moreover, the provisions of the Hazardous Wastes Protocol are to
be understood in the light of its sphere of application. It applies only to
a particularly dangerous category of ships, and not to all ships. It applies
to a specific semi-enclosed sea, the Mediterranean, which is particularly
threatened by pollution.

The Hazardous Wastes Protocol does not deal with the question of
freedom of navigation of foreign ships in the exclusive economic zone.
For the time being, this situation does not occur as such zones have not
been established in the Mediterranean. In the final act of the Izmir
Conference it is stated that « the Conference noted that the Protocol had
been drafted in the light of the present legal situation of the Mediter-
ranean Sea. In the event of developments affecting this situation, the
Protocol might have to be revised ». This statement was intended to cover
the possible future establishment of exclusive economic zones (58).

(58) France entered « a reservation on the provisions of the Protocol affecting freedom
of navigation in the exclusive economic zone, as defined in the United Nations Convention
on the Law of the Sea of 1982, and freedom of navigation in fishing zones beyond the
territorial sea ».
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MANAGEMENT OF HAZARDOUS WASTES
PARTICULARLY REFERRED
TO THE TRANSBOUNDARY MOVEMENTS
IN THE MEDITERRANEAN SEA
by Luca Buonvino *

In the field of prevention and fight against pollution in the
Mediterranean area, the problem of wastes represents an important item.

In the Program of work drawn in relation to the Declaration of
Barcelona on the Mediterranean Partnership of November 1995, express
reference was made to the elaboration of an environmental plan of action
including, among other fields of action, the management of wastes (59).

Some months before, during the Conference of Barcelona for the
protection of the Mediterranean Sea (June 1995), the text about « Sectors
of priority actions relating to environment and development of the
Mediterranean area for the decade 1996-2005 » was approved (60). The
management of wastes was among the priorities stressed, particularly with
reference to the necessity of adopting a national program of management
and disposal of wastes and, specifically, the hazardous ones.

Finally, in the Declaration approved in the Conference of the
Euro-Mediterranean Ministries on Environment (Helsinki 1997) the
necessity was stressed of an integrated management of wastes and of
minimising their whole volume.

In the sphere of the general problem of the management of wastes,
a particularly important aspect is represented by the transboundary
movements of hazardous wastes. They are a potential source of very
dangerous environmental pollution. It is to be considered, in fact, that
wastes are not eliminated by the countries that produce them, but carried
to other countries, giving rise to a large land and maritime traffic, which
may be a serious menace to environment, if it is not regulated by precise
rules.

We must stress, in fact, that the movements of hazardous wastes
have, usually, as active actors the industrialised countries and as passive

* Researcher, University of Bari, Network Mesdel.
(59) Bull. UE 11-1995.
(60) UNEP (OCA)/MED IG.5/16, Annex X.



victims, as receivers of wastes, the developing countries. The latter, in fact,
offer possibilities of disposal at very low environmental standards (61).

Very often, moreover, these movements take place without any
control by the government authorities and, therefore, they are completely
illegal (62). This is due, principally, to the fact that there are no
monitoring systems and no data collections, and, from another point of
view, to the fact that the governments of developing countries are often
obliged to accept foreign hazardous wastes in exchange for strong
currencies.

In this situation, since the eighties, the necessity of international legal
rules of transboundary movements of hazardous wastes was felt. This
necessity was realized in the Basel Convention of 1989, which represents
the first attempt of regulation of this problem on a world scale.

To briefly hint at the spirit of the regulation in the above Convention,
it may be said that it is the expression of a compromise between the needs
of the industrialized countries and those of developing countries.

The former accepted the principle that the production of wastes
should be as small as possible and, chiefly, their transport to other
countries should take place on the basis of the guaranty of a sound
environmental management of the disposal procedure. On the contrary,
the principle of absolute prohibition of transboundary movements was
fiercely opposed.

The developing countries, however, in spite of the total condem-
nation of transport of hazardous wastes to poorer countries – it suffices
to remind a resolution of the Council of Ministries of the African Union
Organization, that in 1988 condemned the import of nuclear and
industrial wastes in Africa as « a crime against Africa and the African
people » – accepted the principle that transboundary movements are legal
provided a precise procedure of action is made clear.

As to transboundary movements of hazardous wastes, particularly in
the Mediterranean Sea, it is clear that environmental risks – usually caused
by these traffics – result enlarged in an almost closed area as our sea.
It was thought convenient, therefore, to adopt a proper regional instru-
ment, in the ambit of the Convention on the protection of the

(61) EU, Community Strategy for the Management of Hazardous Wastes, September 1989
(SEC (89) 934 final).

(62) See United Nations (1989), Report of the UN Secretary General to the General
Assembly on Illegal Traffic in Toxic and Dangerous Wastes, 18 July 1989 (UN Doc. A/44/362).
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Mediterranean Sea against pollution, signed in Barcelona in 1976 and
emended in 1995.

The Protocol is named « Protocol on the prevention of pollution of
the Mediterranean Sea by transboundary movements of hazardous wastes
and their disposal », and was open for signature at Izmir on 1st October
1996 (63). It is composed of 17 articles and 4 annexes.

It must be emphasised that the Protocol represents a regional
agreement as provided by Art. 11 of the Basel Convention. The Con-
vention, in fact, makes it possible to adopt regional agreements provided
they contain rules that are not less protective of environment than those
of the Basel Convention itself (64).

As to the objective sphere of application of the Protocol, it extends
to all wastes that may be considered hazardous. More precisely: 1) those
clearly qualified as hazardous by Annex I of the Protocol; 2) those
qualified as hazardous by the national laws of the Parties interested in
the transboundary movements; 3) those which, apart from the clear
qualification as hazardous, present some given characteristics indicated in
Annex II of the Protocol itself; 4) hazardous substances (so, strictly
speaking not wastes) prohibited in the countries that produce them.

It is to be stressed that radioactive wastes are also included, whilst
they are not dealt with in the Basel Convention.

The inclusion of radioactive wastes was fiercely opposed by France,
Israel, the European Community, who made some reservation on the point
(65). The above named countries maintain that the problem of trans-
boundary movements of radioactive wastes should be settled in a world
convention, drawn by expert organizations such as IAEA (International
Agency for Atomic Energy) or IMO (International Maritime Organisa-
tion).

It may be pointed out, in this respect, that if a universal rule of
movements of radioactive wastes is desirable, on the other hand, it was
a merit of the Protocol if it was taken the opportunity of the discussion
of the text to enlarge the ambit of the rules and include the delicate field
of radioactive wastes.

(63) The Protocol and the final act of Izmir conference are reproduced in doc. UNEP
(OCA)/Med/IG. 9/4 of 11 October 1996.

(64) Art. 11 of Basel Convention: « ... Parties may enter into bilateral, multilateral
or regional agreements ... provided that such agreements do not derogate from the
environmentally sound management of hazardous wastes ... as required by this Convention ».

(65) On this, see SCOVAZZI, supra, p. 48.
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As to the territorial ambit (the so called Protocol area), it exactly
corresponds to the Barcelona Convention’s, that is « ...the maritime waters
of the Mediterranean Sea proper, including its gulfs and seas, bounded
to the west by the meridian passing through Cape Spartel lighthouse, at
the entrance of the Straits of Gibraltar, and to the east by the southern
limits of the Straits of Dardanelles between Mehmetcik and Kumkale
lighthouse ».

A statement of general character, already expressed in the Basel
Convention, is contained in Art. 5: « Each Party have the right indi-
vidually or collectively to ban the import of hazardous wastes ... ». This
is an important principle as it makes the transfer of hazardous wastes
allowable only exceptionally and always in the respect of the relevant
national and international rules.

Apart from the possiblity to exercise this right, a series of obligations
for the Parties is set down; first of all, the obligation to minimize the
production of hazardous wastes. Secondly, strictly connected with the first
point, the obligation to minimize transboundary movements of wastes.
Thirdly, the important obligation for all Parties to the Protocol is to adopt
all proper measures to prohibit the export and transit of hazardous wastes
to or through developing countries.

This obligation stresses the consciousness of the importance of
« protecting » weaker countries from indiscriminate transfers of wastes
from industrialized economies.

An essential aspect of the text concerns the notification procedures
– by the exporting State to the State of import or transit – in the case
of transboundary movements of wastes. The Protocol provides specific
rules which allow a real knowledge of the transfer in course by the
interested countries (66).

More precisely Art. 6.3 states the general principle whereby trans-
boundary movements may take place only on the basis of a scheme
notification-authorisation: the exporting State shall notify in writing the
demand of permit of unloading hazardous wastes or passing through, and
the importing or transit State shall notify its consent by written
authorisation.

This procedure is not to be observed, however, if the transit takes
place through the territorial sea. In this case, it was thought convenient

(66) See SCOVAZZI, Il Protocollo sui movimenti transfrontalieri di rifiuti nel Mediterraneo,
in Rivista giuridica dell’ambiente, 1997.
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to prescind from an express authorisation of the transit State; the so called
clause notification without authorisation was introduced.

In practice, the duty of notification by the exporting State still remain:
so, the transit State is put in the condition to know the movement in course
and to be able to adopt proper cautions; but the written authorisation is no
longer condition of legitimacy of the transboundary movement.

The Protocol de quo contains numerous rules concerning illegal traffic.
Anyway, there are some obligations for the State (exporter or

importer) responsible of an illegal transport of wastes. Particularly, there
is a distinction between the case when the illegal traffic is chargeable to
the importer or the utilizer (in the sense of individual person or juridical
person), and the case when it is chargeable to the importer or the carrier.

In the first case, the importing State shall, anyhow, ensure the
elimination of the hazardous substances within 30 days from the
knowledge of the illegal situation, and shall ensure also proper respect
of environment operations.

In the second case, the exporting State is obliged to ensure the return
within 30 days of the illegal substances transported.

It is to be underlined that the Protocol provides further duties meant
to solicit national rules in order to prevent and punish illegal traffics, and
suggestions for forms of collaboration and exchange of information among
the Parties.

The last point to consider is to underline the difference between the
Protocol and the Basel Convention which, as already said, dealt with the
same object, on a world scale, as the one dealt with in Izmir.

Compared to Basel, the Protocol under exam shows a larger objective
ambit, since it includes also radioactive wastes which were on purpose
excluded in Basel.

As to the notification procedures, Basel seemes to foresee, in all cases,
the scheme notification-authorisation, whilst Izmir, as above made clear,
foresees a double system: notification-authorisation and notification with-
out authorisation.

It represents, moreover, a novelty, as compared to Basel: it provides
(Art. 12) the right of information and partecipation of the public.
However abstract, perhaps, this right may be considered, the fact that it
was confirmed in a rule shows that environmental pollution cannot and
shall not be considered only a question among States, since inevitably it
involves all citizens as possible victims of its dangerous effects.
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SPECIALLY PROTECTED AREAS
AND BIODIVERSITY
IN THE MEDITERRANEAN

by Ornella Ferrajolo *

The Adoption of the Protocol Concerning Specially Protected Areas and
Biodiversity in the Mediterranean by the Barcelona Conference

The adoption of the Protocol Concerning Specially Protected Areas
and Biological Diversity in the Mediterranean is one most interesting
outcome of the Conference of Plenipotentiaries on the Convention for the
Protection of the Mediterranean Sea Against Pollution (hereinafter the
Barcelona Convention) and its Protocols, held in Barcelona on 9-10 June
1995. It is wellknown that the Conference conducted a comprehensive
review of the international agreements on the protection of the Medi-
terranean Sea (67), in order to harmonize the regionally applicable rules
with the evolution of the law of the sea at the global level, after the entry
into force of the 1982 United Nations Convention on the Law of the Sea
(UNCLOS), and even more importantly, the progressive consolidation of
the principles of international law on sustainable development emerged
at the 1992 United Nations Conference on Environment and Development
(UNCED).

Such developments in international law have a significant impact on
establishment of marine protected areas and the legal regime applicable
to them. This is why, whilst examining the matter, the Barcelona
Conference did not limit itself to amend the 1982 Geneva Protocol
Concerning Mediterranean Specially Protected Areas, as it did with
respect to the Barcelona Convention and the Dumping Protocol, but
adopted a new international agreement. It has to be said that the Geneva
Protocol is generally regarded at as rather modest in comparison with
other similar regional arrangements, at least as far as territorial scope is
concerned. The Barcelona Conference was thus a favourable occasion for

* Researcher, Institute for Legal Studies on the International Community, National Research
Council.

(67) See SCOVAZZI, supra, p. 48.



reviewing it. The question is still open, however, whether the 1995
Protocol actually introduced radical changes.

Once into force, the new Protocol shall replace the previous one « in
the relationship among the Parties to both instruments » (Article 32, para.
2). This provision is consistent with Article 30, para. 4, b, of the 1969
Vienna Convention on the Law of Treaties, which reflects customary
norms on the application of successive multilateral treaties in pari materia.
However, should the new agreement be not ratified by all Contracting
Parties to the Geneva Protocol, some undesirable effects could result.

From this perspective, it is useful to start by recalling the ratification
and accession procedures provided for in Articles 29-31 of the new
agreement. In accordance with Article 29, the Barcelona Protocol was
open for signature, from 10 June 1995 to 10 June 1996, by any
Contracting Party to the Barcelona Convention. The concept also includes
the European Community which is a Party both to the Barcelona
Convention and the Geneva Protocol. Following Article 31, on 10 June
1996 the Protocol was open for accession « by any State and regional
economic grouping » Party to the Barcelona Convention.

On conclusion of the Barcelona Conference on 10 June 1995, the
Protocol was signed by 17 of the 21 Contracting Parties to the Barcelona
Convention and the Geneva Protocol; only four instruments of ratification
were successively deposited with the government of Spain (see Table A).

Considering the cautious approach of the signatories States and the
fact that the entry into force of the Protocol only requires six ratifications
or accessions (Article 30), it is likely that the functioning of the new
conventional regime shall take place, at least at an early stage, amongst
a very restricted number of Mediterranean countries.

This said, it seems appropriate to focus on the contents of the 1995
Protocol, with regard firstly to the extension of geographical coverage and
secondly to substantive norms on specially protected areas and biodi-
versity in the Mediterranean. Finally, we shall consider some issues
concerning the implementation of the Protocol within Contracting Parties
domestic legal systems, devoting some special attention to the Italian
legislation on marine protected areas.

The geographical coverage

As for the first topic, widening of geografical coverage is perhaps the
major innovation introduced in 1995. The Geneva Protocol applies, on
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general terms, to the Mediterranean Sea Area as defined in Article 1 of
the Barcelona Convention, i.e. the maritime waters of the Mediterranean
Sea, including its gulfs and seas, except for the internal waters of the
Contracting Parties. The scope of application of the Protocol is however
limited to the territorial waters of the contracting States and may, on the
other hand, include the landward side of the baseline of internal waters,
as well as wetlands or coastal areas designated by the Parties (Article 2
of the Protocol).

Differences in the geographical coverage of the Barcelona Convention
and the Geneva Protocol are due to the fact that marine protected areas
must be established in accordance with the law of the sea. Environmental
protection measures have therefore to be co-ordinated with navigation,
fishing, and other traditional States’ activities in the sea, taking into
account the rights and obligations of States set by customary and
conventional international law and the legal status of the various maritime
zones established by UNCLOS.

Furthermore, the effectiveness of environmental measures depends on
their observance by all States, including third States. This particular issue
is of little importance in case of marine protected areas established within
territorial waters, where any measure adopted by the coastal State in its
sovereignty must be observed by all other State and can be enforced also
in respect of foreign vessels, save the right of innocent passage. It is
self-evident that major problems arise for protected areas located in waters
beyond territorial seas, particularly within exclusive economic zones
(EEZs) or on high seas. Topics of this kind have a rather critical character
in the Mediterranean Sea, wherein the legal status of marine areas and
their delimitations are partly controversial for reasons of both geographical
and political nature. Consequently, apart from the well-established rule
fixing in twelve nautical miles the maximum breadth of the territorial sea,
the UNCLOS’ provisions on maritime zones are very scarcely applied in
the Mediterranean Sea, notwithstanding the wide participation of the
coastal States to the Convention (see Table B).

This is also why the 1982 Geneva Protocol only covers the territorial
seas and other maritime and land areas designated by the Parties within
their own territories. This limitation has adverse consequences, however,
on the preservation of marine ecosystems and migratory species; it is, in
fact, avoided by other regional arrangements on the same matter, such
as the Protocol Concerning Protected Areas and Wild Fauna and Flora
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in the Eastern Africa Region (Nairobi, 21 June 1985) and the Protocol
Concerning Specially Protected Areas and Wildlife to the Convention for
the Protection and Development of the Marine Environment of the Wider
Caribbean Region (Kingston, 17 January 1990).

Furthermore, the limitation of the environmental protection to areas
within territorial waters seems by now unnecessary, after the entry into
force of UNCLOS. This Convention, as the global international instru-
ment dealing, at the same time, with protection of marine environment
from the broadest perspective and the question of the extent of coastal
States’ authority in the different maritime zones, contributes to clarify the
territorial scope of all existing treaties on the protection of marine
environment, including regional.

Now, under the terms of UNCLOS, in addition to the general
obligation of States to preserve and protect marine environment (Article
192) and the duty to take all the necessary measures for the prevention,
reduction and control of marine pollution (Article 194, para. 1), more
stringent measures are permitted for the protection of rare or fragile
ecosystems in any maritime zone (Article 194, para. 5) and explicitely in
the areas of EEZs wich present particular risks in relation to their
oceanographical, ecological or traffic conditions (Article 211, para. 6). We
can recall that also UNCED Agenda 21, dealing in Chapter 17 with the
protection of oceans and seas, calls upon States to take action, inter alia,
to ensure respect of areas designated by coastal States within their EEZs
in order to preserve rare or fragile ecosystems (17.30, a, v).

Taking note of the said evolution, the Barcelona Protocol establishes
a geographical coverage coincident with that of the Barcelona Convention
and, in addition, includes: a) the seabed and its subsoil; b) the internal
waters of the Parties, as well as the seabed and its subsoil; and c) the
terrestrial coastal areas and wetlands designated by each Party (Article 2,
para. 1). Consequently, specially protected areas may be established not
only in zones under the sovereignty of the contracting States, but also in
their EEZs (Article 5) and even – for the new category of protected areas
introduced by the Protocol, the Specially Protected Areas of Mediter-
ranean Importance (SPAMIs) –, on the high seas (Article 9).

It appears evident that protected areas in maritime zones beyond
territorial waters can only be established on the grounds of States’ consent
and co-operation, also involving the competent global and regional
organisations. As a matter of fact, for the designation of SPAMIs, which
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may include zones partly or wholly on high seas, the 1995 Protocol
provides for different procedures according to the legal status of zones
involved. In any case, procedure implies mutual co-operation of interested
States, participation of UNEP, and a final decision by the Meeting of the
Contracting Parties to be taken by consensus for areas on high seas and
by majority for other areas (Article 9, para. 4, b and c).

Finally, under the terms of the disclaimer clauses contained in Article
2, paras. 2 and 3, the application of the Protocol has not incidence on
the legal questions concerning the nature and the extent of marine areas
and their delimitations, nor constitutes grounds for any claim to national
sovereignty or jurisdiction over the said areas. However, the quite modest
number of ratifications four years later the adoption of the Protocol shows
that these provisions could be not enough to overcome the traditional
sensitiveness of some Mediterranean States on this crucial point.

Protection of Mediterranean flora and fauna
and conservation of biodiversity

The 1995 Protocol confirms the essential obligation of the contracting
States established by the Geneva Protocol to create marine protected areas
and to take the necessary measures to ensure their protection and, if
necessary, restoration, in order to safeguard the sites presenting a
biological and ecological value or a particular importance by reason of
their scientific, aesthetic, cultural or educational interest (Articles 3 and
4). In respect of the 1982 Protocol, major attention is payed to the
conservation of biodiversity – expressely mentioned in the title of the new
agreement –, as well as the preservation of threatened or endangered
species of flora and fauna.

The conservation and sustainable use of biological diversity is dealt
with, in particular, in Article 3, para. 2-5, under the terms of which the
Parties shall: identify and compile inventories of the components of
biological diversity; adopt strategies, plans and programmes for the
conservation of biological diversity and the sustainable use of marine and
coastal biological resources; monitor the components of biodiversity and
identify processes and activities « which have or are likely to have a
significant adverse impact » on their conservation and sustainable use. It
is noteworthy that the last provision, closely reproducing Article 7, c, of
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the Convention on Biological Diversity (Rio de Janeiro, 5 June 1992),
implicitely restates the precautionary principle set forth in Preamble of
this Convention as a criterion for the application of the Protocol.

The preservation and management of threatened or endangered
species of flora and fauna are mentioned in Article 3, para. 1, b, as a
general obligation of the Parties, while Article 4, c, specifically includes
between the objectives of specially protected areas the aim of safeguarding
« habitats critical to the survival, reproduction and recovery of endan-
gered, threatened or endemic species of flora or fauna ». More specific
provisions are contained in Part III, including the co-operative measures
of the contracting States provided for in Article 12 for protection and
conservation of the species of flora and fauna listed in Annexes II and
III to the Protocol. The Annexes, concerning respectively the endangered
or threatened species and the species whose exploitation has to be
regulated, were subsequently adopted at Montecarlo, on 24 November
1996.

A further innovation is the drawing up of a list of Specially Protected
Areas of Mediterranean Importance (SPAMI List) set in Section Two of
the Protocol. The List may include sites which are important for the
conservation of the Mediterranean biological diversity, contain ecosystems
specific to the Mediterranean Area or of special interest at the scientific,
aesthetic, cultural or educational level (Article 8). As we have remarked,
the areas designated for inclusion in the SPAMI List may extend partly
or wholly on high seas, on the grounds of the mutual co-operation of the
Parties, particularly the neighbouring States interested to the designation
of such areas. It has to be stressed that, once the areas are included in
the List, « The Parties agree ... to comply with the measures applicable
to the SPAMIs and not to authorise or undertake any activities that might
be contrary to the objectives for which the SPAMIs were established »
(Article 8, para. 3).

On adoption of Annexe I to the Protocol on 24 November 1996,
concerning the common criteria for the choice of protected marine and
coastal areas that could be included in the SPAMI List, the Aegean Sea’s
coastal States gave a clear sign of their prudence in respect of any
application of the Protocol which could involve consequences on ques-
tions related to the legal status of marine areas. As a matter of fact, both
Greece and Turkey made a declaration on the interpretation of the
Protocol. Greece stated that procedures provided for by the Protocol and
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Annexe I for the proposals to be jointly made by neighbouring States in
order to include areas located partly or wholly on high seas in the SPAMI
List are intended by Greece as referred to the areas « at a reasonable
distance from, or immediately adjacent to » zones under sovereignty or
jurisdiction of the neighbouring Parties.

Turkey stressed, on her turn, that: a) the maritime frontiers between
Turkey and Greece have not yet been delimited, b) there is a number
of islets and rocks the international status of which is not clearly
established, and c) neither Greek legislation nor any form of concern of
these islets and rocks by Greece can, although accepted by international
organisations, constitute grounds for claims to national sovereignty.

Problems of implementation in national legal systems

The obligations of States under the new Protocol, as those resulting
from the previous one, are very general as for their content. There is
indeed little difference between the two agreements from this point of
view. The only significant progress consists of the drawing up of the lists
annexed to the Protocol, for by adopting them Contracting Parties
undertake to protect species of flora and fauna clearly identified and
singularly designated. This mechanism is however widely used in order
to provide a more stringent character to States’ obligations resulting from
those environmental treaties the content of which is generally regarded
at as international « soft-law ».

It remains that the Protocol’s provisions are not self-executing, so
that the protection of the Mediterranean marine and coastal environment
and its natural resources will continue to depend, after all, on measures
adopted by contracting States through their domestic legislation. On its
turn, the effective implementation of national legislative and administrative
measures sometimes meets with additional difficulties. Italian legislation
on marine protected areas offers a good example of questions of such
kind.

When Italy ratified the Geneva Protocol in 1985, the establishment
of marine reserves had been already provided for within the national legal
system by Title V of Law 979 of 31 December 1982 « Provisions for
protection of the sea ». The Italian legislation was hence perceived at the
time as a more advanced one with respect to the legislations of other
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Mediterranean States where the matter was not specifically regulated. Such
a standpoint seems, however, incorrect if one considers that the relevant
provisions of Law 979 have suffered poor and limited application. As a
matter of fact, although Article 31 indicated 20 priority sites to be
protected through special environmental measures, only seven marine
reserves had been established by adopting the necessary ministerial
decrees until 1991, nearly ten years after the adoption of the act. Also
the general plan for the protection of the sea and coasts, foreseen in
Article 1 of Law 979, has never been adopted, which results in the lack
of a comprehensive and coherent planning for protection of marine
environment.

The situation partly improved with the adoption of Law 394 of 6
December 1991 on protected areas, which in Article 2, para. 4, make an
explicit reference to the Geneva Protocol. Withouth abrogating the previous
norms, it partially reformed the marine reserves’ legal regime, taking into
account the evolution of pertinent international norms, particularly the prin-
ciples on sustainable use of protected areas. It also increased up to 46 the
overall number of sites where marine reserves must be established. Notwith-
standing this progress and a general favourable trend in more recent years,
marine protected areas existing in Italy are only 15 as yet (including the two
marine parks « Golfo di Orosei » and « Torre del Cerrano »), an undoubt-
edly scarce quantity in a country with about 8,000 kilometres of coasts and a
great number of islands. This confirms that the application of both the
Geneva Protocol and related domestic legislation is still inadequate. Also in
view of the entry into force of the Barcelona Protocol, Italy is thus to
improve quality of protection of its marine and coastal environment.

We hope that Law 426 of 9 December 1998 « New interventions in
the environmental field », introducing further reform, will achieve the
objective. This act, in fact, enhances the role played by regional authorities
in management of marine protected areas, thus overcoming one of the
problems which have most hampered the application of environmental
measures at the local level.

Although Italy has not yet ratified the Barcelona Protocol, Law 426
also enhances the protection of the Mediterranean species of flora and
fauna, providing, inter alia, for the drawing up of a national plan for
individuating and safeguarding the Posidonia oceanica, an endogen plant
of the Mediterranean region included in endangered or threatened species
listed in Annex II to the Protocol.
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Future prospects

The preceding remarks can shed some enlightenment on the legal
issues that the implementation of the Barcelona Protocol will rise in the
near future. It is a matter of evidence that a more effective protection
of the Mediterranean marine environment and biological diversity, in
accordance with the evolution of the conventional legal regime, firstly
needs the broadest possible acceptance amidst Mediterranean States. We
shall therefore hope that the new Protocol be ratified by all Signatories,
including the European Community. One can note, in limine, that a
difficult situation could become real should the Protocol not be ratified
by both the EC and its member States, because of their concurrent
competencies on matters covered by the Protocol and the encreasing EC
role in managing environmental concerns, at latest reinforced by the
Amsterdam Treaty.

Another point to be considered is the eventuality that the Barcelona
Protocol enter into force only amongst a few of the Mediterranean States,
whereas majority still remain bound by the Geneva Protocol. The
circumstance that the new agreement apply at least to a part of the whole
of the Mediterranean Area is per se a good perspective. One cannot
ignore, however, that this could lead to the impossibility of implementing
the most innovative provisions, especially in the event that two or more
neighbouring countries be not bound by the same agreement. In this case,
their mutual relations will continue to be regulated by the 1982 Protocol.

On more general terms, the existence of two different sets of legal
norms applicable to the same geographical area, the ecological compo-
nents of which are interdependent, appears rather unsatisfying from the
scientific point of view.

The ultimate question concerns the will of States which shall ratify
the Barcelona Protocol to fully apply its provisions, particularly those
concerning the establishment of SPAMIs. As the Italian case shows, apart
from the necessary international co-operation, a crucial issue on this point
is the adoption of adequate measures in domestic legislation and their
effective implementation by all public and private subjects involved.

On this line, after the entry into force of the new agreement, it will
be interesting to observe to which extent and by what means the
Contracting Parties shall take the opportunities offered by the Barcelona
Protocol and Annexes for a more complete and co-ordinated action in
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favour of the preservation of the Mediterranean habitats and the
conservation of biodiversity.

TABLE A

Contracting
Parties

Barcelona Convention Specially Protected
Areas Protocol

SPA and Biodiversity
Protocol

Signature Ratification Signature Ratification Signature Ratification

Albania 30.5.90 * 30.5.90 * 10.6.95

Algeria 16.2.81 * 16.5.85 * 10.6.95

Bosnia and
Herzegovina 1.3.92 *** 22.10.94***

Croatia 8.10.91 *** 12.6.92 *** 10.6.95

Cyprus 16.2.76 19.11.79 28.6.88 * 10.6.95

Egypt 16.2.76 24.8.78 ** 16.2.83 8.7.83 10.6.95

European
Community 13.9.76 16.3.78 ** 30.3.83 30.6.84 ** 10.6.95

France 16.2.76 11.3.78 ** 3.4.82 2.9.86 ** 10.6.95

Greece 16.2.76 3.1.79 3.4.82 26.1.87 10.6.95

Israel 16.2.76 3.3.78 3.4.82 28.10.87 10.6.95

Italy 16.2.76 3.2.79 3.4.82 4.7.85 10.6.95

Lebanon 16.2.76 8.11.77 * 27.12.94 *

Libya 31.1.77 31.1.79 6.6.89 * 10.6.95

Malta 16.2.76 30.12.77 3.4.82 11.1.88 10.6.95 Oct. 99

Monaco 16.2.76 20.9.77 3.4.82 29.5.89 10.6.95 3.6.97

Morocco 16.2.76 15.1.80 2.4.83 22.6.90 10.6.95

Slovenia 15.3.94 *** 16.9.93 *

Spain 16.2.76 17.12.76 3.4.82 22.12.87 10.6.95 23.12.98

Syria 26.12.78 ** 11.9.92 *

Tunisia 25.5.76 30.7.77 3.4.82 26.5.83 10.6.95 1.6.98

Turkey 16.2.76 6.4.81 6.11.86 * 10.6.95

* Accession
** Approval
*** Succession
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TABLE B
Contracting

Parties to the
Barcelona

Convention

UNCLOS
ratifications
or succes-

sions*

Maritime zones in the Mediterranean Sea

Territorial
Sea **

Contiguous
Zone **

Exclusive Eco-
nomic Zone **

Continental
Shelf **

Albania 12

Algeria 11.6.96 12

Bosnia and
Herzegovina

12.1.94 (S)

Croatia 5.4.95 (S) 12 (3) (5)

Cyprus 12.12.98 12 200

Egypt 12 24 (4) 200

European
Community

1.4.98

France 11.4.96 12 24 (6)

Greece 21.7.95 6 10 (2) (6)

Israel 12 200

Italy 13.1.95 12

Lebanon 5.1.95 12

Libya 12 (6)

Malta 20.5.93 12 24 200

Monaco 20.3.96 12

Morocco 12 24 200

Slovenia 16.6.95 (S) 12

Spain 15.1.97 12 24 (6)

Syria 35 41 200

Tunisia 24.4.85 12 24 (6)

Turkey 6 (1) / 12

* S = succession
** Breadth in nautical miles
(1) Only in the Aegean Sea
(2) Air safety zone established by Law 5017 of 13 June 1931
(3) Regulated by domestic legislation (see Maritime Code of 27 January 1994) but

not declared
(4) Declared; breadth undetermined
(5) See 1968 delimitation between Italy and Yugoslavia
(6) See bilateral delimitations
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THE PROTECTION OF THE MEDITERRANEAN
SEA AGAINST POLLUTION CAUSED
BY LAND-BASED SOURCES AND ACTIVITIES

by Emilia Maria Magrone *

In the outline of the latest reorganisation of the « Barcelona system »
(68), inspired to the principles of Rio and in particular to the one of the
sustainable development (69), the Athens Protocol of 1980 against
pollution caused by land-based sources (70) has gone through substantial
emendations that have led to the adoption of a new Protocol, the one
of Syracuse dated March 7th 1996 (71), of which we are going to analyse
here the most innovating elements.

In order to understand the importance such a Protocol has for a
land-locked sea, and for these reason particulary vulnerable like the
Mediterranean Sea, we should underline that the outcomes of the
pollution caused by the land-based sources, which were controlled at an
international level for the first time with the Paris Convention made
among the Countries of the North-East Atlantic in 1974, are more and
more worrying.

It is sufficient to think that if in the Chapter 17 of Agenda 21 this
type of pollution is recognised to be the cause of 70% of the total

* Researcher, University of Bari, Network Mesdel.
(68) About the revision of the Barcelona Convention and concerning Protocols see

Convenio de Barcelona para la protección del Mediterraneo – Programe de las Naciones Unides
para el Medio Ambiente (PNUMA) by MINISTERIO DE MEDIO AMBIENTE, 1998; SCOVAZZI, Nuovi
sviluppi nel « sistema di Barcellona » per la protezione del Mediterraneo dall’inquinamento, in
Rivista giuridica dell’ambiente, 1995, p. 736; ID, Marine Specially Protected Areas: The General
Aspect and The Mediterranean Regional System, 1998, p. 82.

(69) Particularly relevant is the principle 2 of the Rio Declaration on environment and
development. Such principle reproduces the principle 21 of the Stockholm Declaration of
1972, but modified with reference to the development as well as to the environmental policies.
See about this point MARCHISIO, Gli atti di Rio nel diritto internazionale, in Rio 1992: Vertice
per la terra, 1993, edited by GARAGUSO, MARCHISIO, p. 35.

(70) On the previous Athens Protocol see SISTO, La Convenzione di Barcellona sulla
protezione del Mare Mediterraneo contro l’inquinamento e i suoi protocolli, in Diritto e
protezione dell’ambiente marino, edited by STARACE, 1982, p. 277.

(71) See Scovazzi, supra, p. 48.



sea-pollution (72), data contained into the Global Programme of Action
for the Protection of the Marine Environment from Land-Based Activities,
adopted in 1995 in Washington during an Intergovernative Conference
summoned by UNEP, are even more alarming as they relate that almost
80% of the sea-pollution is caused by land-based activities.

Although during the years there has been, from one side, an even
greater awakening to the problem, from the other side we have not yet
obtained to control the land-based pollution with a global instrument,
legally mandatory, with the only exception of the general dispositions
contained into Part XII of UNCLOS (73). The reason is that an
efficacious struggle against this cause of pollution demands the adoption
of specific measures to be taken on the basis of appropriate scientific data
and a strong co-operation between the Parties: such measures, to be taken
through an agreement which binds a substantial number of States
belonging to different geographical areas, are nevertheless difficult to be
put into effect.

A global agreement which controls the land-based pollution has been
not yet worked out, but this was object of many conventional instruments
within a deep regional co-operation, like the one developed within the
Mediterranean through the « Barcelona system ».

In order to better understand the innovations and the characteristics
of the Syracuse Protocol, it is appropriate to compare it with other
instruments adopted in 1992 against the telluric pollution in different
geographical areas: the Bucharest Protocol about protection of the Black
Sea marine environment against pollution caused by land-based sources,
into force from January 15th 1994; the Helsinki Convention about
protection of the marine environment of the Baltic Sea Area that, when
into force, will substitute the previous Convention having the same name
and signed in Helsinki in 1974; the Paris Convention for the protection
of the marine environment of the North-East Atlantic (the so-called
OSPAR Convention) that, when in force, will substitute the Oslo
Convention of 1972 for the prevention of the pollution caused by
dumping operations carried out by ships and aircraft, and the Paris
Convention of 1974 that, as already said, was the first to control the
marine pollution caused by land-based sources.

(72) See Chapt. 1718 of Agenda 21.
(73) To the pollution from land-based sources refers Art. 207 of the UNCLOS as well

as Art. 213 « Enforcement with respect to pollution fron land-based sources ».
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We must underline that, whereas the Bucharest Protocol, as well as
the Syracuse Protocol, controls in particular the telluric pollution in the
framework of an ample co-operation established with the Bucharest
Convention among States of the Black Sea Area, in the Helsinki and
OSPAR Conventions the discipline of land-based pollution is directly
included in the global conventional instrument that, anyway, in both cases,
refers to special annexes on the matter.

From a comparative investigation a substantial affinity comes out
among the various instruments mentioned. In the Syracuse Protocol, as
well as in the Helsinki and OSPAR Conventions, it can be pointed out
the use of common principles and notions which are clearly inspired to
the works of Rio: actually besides the references made to the precau-
tionary principle and to the polluter pays principle (74), in the three
conventional instruments are contained identical annexes which define the
best available techniques and the best environmental practices (75).

The fact that, in different geographical areas, there have been
identical definitions of such measures and processes considered indis-
pensable to combat the telluric pollution, is a favourable sign above all
in view of the desirable adoption of a global convention about this topic.

Another anology between the Syracuse Protocol and the three
conventional instruments already mentioned is given within the appli-
cation that, otherwise than the previous Athens Protocol of 1980, includes
now also the internal waters (76). We have to underline that also for the
OSPAR and Helsinki Conventions the inclusion of internal waters in the
Area of conventional application is an innovation introduced with the
recent modifications (77). Also from this point of view we assist to a
progressive conforming of criteria: experiences of the past have shown
that, without a really integrated management of the marine environment
and without conventional duties for the States concerning the internal
waters too, the measures to reduce and eliminate the telluric pollution
were not much effective.

(74) See the Preamble of the Syracuse Protocol, Art. 3 of the Helsinki Convention and
the Art. 2, para 2, a) and b) of the OSPAR Convention.

(75) See Annex IV to the Syracuse Protocol, the Annex II to Helsinki Convention and
Appendix 1 to the OSPAR Convention.

(76) The extension of the area to which the Land-Based Protocol applies was determined
by the modifications made to Art. 1 of the Barcelona Convention and Art. 3 of the Protocol
itself.

(77) See Art. 1, para 1, of the Helsinky Convention and Art. 1, a) of the OSPAR
Convention.
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As for the system of Syracuse to prevent, abate, combat and eliminate
to the fullest possible extent the pollution of the Mediterranean Area, as
defined in article 1 of the amended Barcelona Convention, caused by
every land-based source and activity, it consists into the absolute
prohibition of discharge of substances that are toxic, persistent and liable
to bioaccumulation, drawn up in the so-called black list (78) and into
submitting the discharge of other less dangerous substances to special
authorisations granted by the competent Authorities of the Parties (79).

We have to precise that in the Syracuse Protocol, unlike the previous
Athens Protocol, the grey list drawing peremptorily such harmful sub-
stances has been eliminated and it has been mantained only the indication
of elements to be taken into account for the grant of special authorisations
for discharges (80) with the aim to avoid a crystallisation of the list itself
and to expand the conventional discipline to the highest possible number
of substances.

The choice made by the Mediterranean Countries is the same as the
one made by the Countries Parties of the OSPAR Convention for the
protection of the North-East Atlantic: in this case too the strict division
between black and grey list has been eliminated, division present into the
original Paris Convention of 1974, and to its place has been adopted a
system more fluent and more adaptable to the change of the environ-
mental circumstances, which establishes criteria on the bases of which
adeguate programmes and measures can be adopted and specifying only
the hazardous substances for which the predisposition of programmes and
measures is mandatory (81).

A different choice was made on the contrary in the Helsinki
Convention for the protection of the Baltic Sea and in the Bucharest
Protocol against the land-based pollution of the Black Sea: in fact these
last two cases still show us a strict division between black and grey list
and consequently an absolute indication of hazardous and harmful
substances (82). In such geographical areas as a matter of fact it was

(78) Art. 5, para 1, Syracuse Protocol.
(79) Art. 6, ibidem.
(80) These elements are indicated in Annex II of the Syracuse Protocol and are:

characteristics and composition of the discharges; characteristics of discharge constituents with
respect to their harmfulness: characteristics of discharge site and receiving environment,
availability of waste technologies; potential impairment of marine Ecosystem and sea-water
uses.

(81) See Appendix II to the OSPAR Convention.
(82) See Annex I to the Helsinki Convention as well as Annex I to the Bucharest
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preferred to point out to the largest extent possible the conventional
duties to the detriment of a flexibility that perhaps would have given the
possibility to adapt them better and each time to the contingent needs.

The main point of all these systems adopted to combat the telluric
pollution, that is the one relative to the authorisation to discharges is also
the point where, besides a certain identity in the general definition, there
can be recognised the most important differences between the Syracuse
Protocol and the other conventional instruments taken into consideration.

In fact as authorisations are granted by the competent State
Authorities and not by special organs super partes, such a system can give
good results only if criteria upon which discharges are allowed are fixed
uniformly at a conventional level and only if the Contracting Parties
comply with such indications. Into the Bucharest Protocol the conven-
tional discipline of the authorisation for the discharges seems rather
lacking, whereas into the other instruments can be found rather detailed
rules regarding this case.

The Syracuse Protocol foresees, as the Athens Protocol, not only a
special Annex regarding the elements to evaluate into the concession of
the State authorisation for discharges of wastes but, in order to strengthen
such authorizations’ system and to evaluate the compliance of the
discharges to the system itself, the competent Authority of each Con-
tracting Party has a power-duty of inspection.

The Parties can, upon request, be assisted by UNEP, that has a
secretaryship duty into the system of Barcelona, for establishing new
mechanisms of inspection or for strengthening the ones already existing,
for the compliance with authorisations and regulations as well as for the
special training of personnel.

But the most important novelty of the Syracuse Protocol is the
possibility, given to the Contracting Parties, to sanction the discharges that
break the authorisations’ system. Nevertheless such innovation should not
be overvalued because the infliction of the sanctions is entrusted to the
Contracting Parties, that is to say to the same subjects that must respect
the Protocol. This means that perhaps each State will be more rigid than
in the past in allowing to private subject the necessary authorisations and
in duly sanctioning the relative infractions, even if there is the risk of

Protocol which contains the list of the hazardous substances and Annex II to the same
Protocol containing the list of the harmful substances.
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violations made by the State themselves or by « accommodating »
authorisations granted by the competent Authorities.

The weakness of this sanction system, substantially entrusted to the
good will of the Contracting Parties, is in a certain way balanced by a
system of « crossed monitoring » of the levels of sea pollution in the
interested Area and by the reports that the Contracting Parties themselves
have, amongst other things, to give during their Ordinary Meetings about
the statistical data on the authorisations for the discharges and on the
quantities of pollutants discharged from their territories.

Annex I of the OSPAR Convention, on the contrary, foresees that the
regulations carried out and the authorisations granted by the competent
Authorities of the Contracting Parties correspond to the relative and binding
decisions of the Commision who, following article 10 of the Convention, is
the body qualified to promote their fulfilment. In this case an attempt has
been made to eliminate the risk of a discretionary power of Contracting
Parties, concentrating into a body super partes the power connected with the
predisposition of the authorisations’ system.

Even more precise is the system foreseen by the Helsinki Convention
which disciplines in detail the premises and the minimum content that
the demands for the authorisation to the discharges must include, as well
as the possibility, for the competent State Authorities, to control the
attainment of the permit requirements, to inspect the amount and the
quality of the wastes, to verify their environmental impact and, if
necessary, to review the permit previously granted.

If we compare the various instruments, we will see that the
Mediterranean Countries, although they have improved the previous
authorizations’ system foreseen by the Athens Protocol endowing it with
system of sanctions, they could have strengthened it further following the
examples given by the OSPAR and Helsinki Conventions.

The Syracuse Protocol seems to be the most advanced as for the
co-operation and the technical assistance necessary to ensure to all
Contracting States and the most of all to the developing countries the
possibility to predispose and to use the most advanced and innovative
technologies from the environmental point of view. It contains, in this
connection, very precise rules that, in consideration of the different levels
of development among the Contracting Parties, give a boost not only to
their mutual co-operation but also and above all to the formulation and
implementation of programmes of assistance to the developing countries
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and regarding, in particular, the training of scientific and technical
personnel, the acquisition, utilisation and production by such countries
of appropriate equipment and clean production technologies.

On the contrary, all other instruments examined, even if they foresee
detailed rules about the scientific and technological co-operation, they
prescribe nothing about the obligation of technical assistance to the
developing countries.

This can be understandable for the OSPAR Convention because in
its geographical area of application there are not substantial differences
among the levels of development of the different Countries, but the
Helsinki Convention and the Bucharest Protocol that control, on the
contrary, Areas where such differences do exist, show gaps about this
point avoiding to mention it, especially if we consider the late evolution
of International Law about this subject and the priority by now recognised
to the priciple of the substainable development.

A characteristic common to the different conventional instruments
examined is the one of the widening of the obligation resulting from them,
realised thanks to the numerous typical final rules that impose to the
Contracting Parties the adoption of every measure, although not expressly
foreseen by the conventional text, which proves to be useful to realise
the ultimate aim of this, that is to say the reduction and the progressive
elimination of the telluric pollution.

Finally, as for the institutional aspects, the Syracuse Protocol differs
lightly from the other three instruments because it does not foresee the
institution of a Commission ad hoc, but gives importance to the Meetings
of the Contracting Parties, that have on the contrary a secondary part in
the other systems, during which the common plans of action are defined.

Besides, whereas in other system the mechanism of voting is that of
unanimity mitigated, only if the impossibility of functioning occurs, by the
one of the three-quarters majority, in the Syracuse Protocol the rule is
the one of the two-thirds majority that should make easier the adoption
of recommendations and decisions.

To sum up, the Mediterranean Countries, in amending the old Athens
Protocol, have carefully taken into account the most recent instruments
concerning the telluric pollution filling the gaps of the instruments them-
selves (such as, for example, the one concerning the obligations for the
assistance to the development) and trying to strengthen the most effective
points, first above all the system of autorisation to the discharges of wastes.
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LE REGIME JURIDIQUE DE LA PECHE
EN MEDITERRANEE ET LE DEVELOPPEMENT
SOUTENABLE: QUELQUES REFLEXIONS
par Gemma Andreone *

1. Les caractéristiques naturelles et géographiques du bassin médi-
terranéen, ainsi que les différences économiques et géopolitiques des Etats
riverains, conditionnent et justifient un régime juridique spécifique pour
cette mer.

En l’absence de zones économiques exclusives (ci-après « ZEE »),
excepté les zones de pêche instituées par certains Etats et, quoi qu’il en
soit, au-delà des espaces maritimes soumis à la juridiction ou à la
compétence des Etats côtiers, les normes applicables aux eaux de la
Méditerranée sont celles appliquées à la haute mer. Ainsi, en matière
d’exploitation des ressources halieutiques dans cette zone se posent les
problèmes typiques de la haute mer et, en particulier, le rapport entre
le principe traditionnel de la liberté de pêche et les exigences de
conservation et de gestion rationnelle des ressources maritimes vivantes.

Dans la Convention des Nations Unies sur le Droit de la Mer de
1982 (ci-après « UNCLOS ») et dans plusieurs autres instruments ju-
ridiques internationaux ultérieurs, est prévue l’obligation pour les Etats
d’adopter, à l’égard des navires nationaux, des mesures de conservation
des ressources biologiques de la haute mer et de coopérer, dans ce même
but, avec les autres Etats.

Selon les dispositions de l’UNCLOS, comme intégrées et modifiées
par d’autres accords internationaux, l’Etat du pavillon des navires qui
pratiquent la pêche en Méditerranée devrait, donc, adopter des mesures
de gestion rationnelle des ressources en réglementant sa propre activité
de pêche, tenant compte aussi bien des données scientifiques disponibles
relatives à l’état de la faune marine et à l’impact de ses propres actions
que de celles qui seraient soupçonnées ou incertaines. En fait, la plupart
des actes internationaux récents en matière d’exploitation des ressources
halieutiques prévoit l’application d’une approche de précaution également
au domaine de la pêche.

* Chercheur, Université pour les Etudes Orientales de Naples, Réseau Mesdel.



De plus, tous les principes du droit international de l’environnement,
implémentés ces dernières années et dérivant de la théorie du dével-
oppement soutenable, seraient désormais applicables aussi à la pêche en
haute mer, selon les dispositions de plusieurs actes internationaux, en
particulier, les Résolutions de l’Assemblée Générale des Nations Unies sur
l’utilisation des filets pélagiques dérivants, la Déclaration, adoptée à Rio
de Janeiro en 1992, dans le cadre de la Conférence des Nations Unies
sur l’Environnement et le Développement (UNCED), le chapitre 17 de
l’Agenda 21, l’Accord de novembre 1993, approuvé par la Conférence de
la F.A.O.(ci-après Accord F.A.O.), visant à favoriser le respect par les
navires de pêche en haute mer des mesures internationales de conservation
et de gestion, le Code de conduite pour une pêche responsable, adopté
par la F.A.O. en 1995, et l’Accord sur la mise en ouvre des dispositions
de l’UNCLOS relatives à la conservation et à la gestion des stocks
chevauchants et des stocks de poissons grands migrateurs, adopté à New
York en août 1995 (ci-après Accord de N.Y.).

Toutefois, étant donné la pratique internationale des Etats et la
nature juridique non obligatoire des actes susmentionnés, s’agissant plutôt
de recommandations et de déclarations de principe ou d’accords pas
encore en vigueur, on est pas en mesure d’affirmer que, à l’état actuel
du droit international général, la conservation et la gestion rationnelle des
ressources halieutiques soient objet d’une véritable obligation pour les
Etats.

En ce qui concerne la mer Méditerranée, le fait que de nombreux
Etats n’aient ni adopté ni appliqué de tels principes de conservation, d’une
part, et l’exigence d’instaurer un régime juridique unique de la pêche pour
réaliser, de façon concrète, la gestion rationnelle de ressources, d’autre
part, conduisent à s’interroger sur les solutions possibles pour cette mer.

Dans le passé, quand l’intérêt des Etats riverains était focalisé surtout
sur les questions liées à l’exploitation et le problème de la conservation
ne semblait pas encore une priorité, il y a eu de nombreux conflits dus
soit à la délimitation des zones maritimes de souveraineté nationale, soit
aux revendications de droits exclusifs de pêche dans des zones déter-
minées. Pour surmonter de telles dissensions et pour assurer un dével-
oppement pacifique de la pêche, certains Etats ont conclu des accords
bilatéraux.

Toutefois, les insuccès de la coopération bilatérale, développée
essentiellement avec des buts économiques et commerciaux, et la volonté
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d’ instauration d’un régime communautaire de conservation des ressources
également dans les eaux méditerranéennes ont conduit l’Union euro-
péenne à réaliser diverses tentatives de promotion de la coopération
multilatérale, en vue de favoriser la création d’une politique commune
pour la pêche en Méditerranée.

L’Union européenne, donc, a un rôle très important dans
l’implémentation de la préservation et de la gestion efficace des ressources
halieutiques parce que, sur la base de sa compétence exclusive en matière
de pêche, elle a adopté des mesures restrictives obligatoires pour tous les
navires communautaire et, au même temps, a essayé d’étendre cette
politique aux autres Etats méditerranéens à travers la promotion de la
coopération.

2. La Communauté européenne avait déjà montré sa sensibilité aux
problèmes de surexploitation et d’irrationalité de la gestion des ressources
quand, en 1983, a adopté le régime communautaire de conservation des
ressources halieutiques. Cette réglementation de la pêche n’était pas
appliquée à la Méditerranée à cause de la spécificité de cette mer.
Pourtant, une étude de la Commission de la Communauté européenne sur
les caractéristiques de la Méditerranée, contenue dans le document
« Orientations pour un régime commun de pêche en Méditerranée –
Document de réflexion », Doc. Sec(90) 1136 du juillet 1990, montrait les
difficultés d’introduire des mesures de conservation, mais posait aussi
l’attention sur l’état inquiétant de ressources dans cette mer.

Les réflexions qui sont suivis et la prise de conscience de la
responsabilité pour le future d’un secteur très important et toujours en
expansion, ont conduit le Conseil de l’Union européenne a adopter le
Règlement No 1626 de juin 1994, qui prévoit certaines mesures techniques
de conservation des ressources de pêche en Méditerranée.

Ce Règlement vise à harmoniser les mesures de conservation qui
doivent être appliquées aux eaux soumises à la souveraineté ou à la
juridiction des Etats Membres et aux navires qui battent pavillon d’un
Etat communautaire et qui pêchent en Méditerranée. Parmi les mesures
prévues, il y a l’interdiction de certains engins de pêche, considérés
comme dangereux pour l’environnement et pour les stocks, la détermi-
nation de la taille minimale pour la capture de certaines espèces, la
nécessité d’utiliser dans les zones côtières des engins pour la pêche
artisanale plus sélectifs et la protection des zones où se déplacent les plus
jeunes poissons. Les Etats Membres peuvent, en tous cas, adopter des
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mesures nationales plus restrictives ou garder celles déjà en vigueur, si
elles sont conformes au droit communautaire et compatibles avec les
principes et les objectifs de la politique commune de la pêche. Ce
Règlement a été modifié par le Conseil, selon les Règlements No 1075/96
et No 782/98, qui ont introduit d’autres mesures de conservation pour
certaines espèces dans le respect des recommandations adoptées par les
organisations régionales actives dans le bassin méditerranéen (CGPM et
ICCAT).

3. Toujours dans le cadre des mesures de conservation adoptées en
Méditerranée, et, en particulier, des mesures visant à réglementer
l’utilisation de certains engins de pêche, on remarque une autre évolution
de la pratique internationale récente, c’est à dire la possibilité d’étendre
le concept de précaution, utilisé surtout en matière de prévention de la
pollution, à l’exploitation des ressources maritimes vivantes. En fait, tous
les instruments juridiques internationaux les plus récents, relatifs à la
tutelle de l’environnement maritime, prévoient l’obligation pour les Etats,
engagés dans la pêche en haute mer ou dans la pêche de certains stocks,
de gérer avec prudence les ressources et d’adopter des mesures de
conservation, même en l’absence de données scientifiques sures pouvant
confirmer le danger de l’activité et des modalités d’exploitation.

Toutefois, une version moins radicale de la précaution (83) a été
adoptée lors de l’application de ce principe au secteur de la pêche, où
les exigences économiques et sociales sont aussi importantes que celles de
la préservation de l’environnement.

En fait, les mesures d’interdiction de l’utilisation des filets pélagiques
dérivants, prévues dans la Résolution de l’Assemblée Générale des Nations
Unies No 44/255 de 1989, puis dans les résolutions successives et
accueillies par la plupart des Etats, n’ont été considérées acceptables que
du fait du caractère exceptionnel du problème. Les mesures restrictives
ou discriminatoires de l’activité de la pêche, ainsi que le renversement du
fardeau de la preuve, semblent incompatibles avec la théorie même du
développement soutenable, étant donné qu’ils pourraient conduire
l’industrie de la pêche à une situation chaotique et paralysante. Le texte
final de l’Accord de New York de 1995 a adopté une « approche » de
précaution qui, considérée comme moyen de conservation des ressources

(83) Voir la thèse soutenue par MARCO GESTRI, in La gestione delle risorse naturali
d’interesse generale per la Comunità internazionale, Giappichelli, Turin, 1996.
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plus flexible et plus adéquat pour la pêche, n’implique pas de limitations
ou de moratoires à l’exploitation des ressources halieutiques, sauf dans
les cas où l’importance des conséquences possibles le justifierait. En
conclusion, dans l’Accord susmentionné, certaines indications techniques
nécessaires à l’application concrète de la précaution aux politiques de
pêche des Etats ont été introduites. Deux critères de référence sont
prévus: le limit reference point (LRP), qui établit la limite maximum
d’exploitation admissible du point de vue biologique afin d’éviter de
préjuger de l’existence des stocks, et le target reference point (TRP) qui
devrait fixer un niveau d’exploitation plus bas que celui du LRP (84).

Plusieurs Etats méditerranéens ont participé activement au débat sur
l’applicabilité du principe de précaution à la pêche pendant la mise au
point de l’Accord de New York et au sein de la F.A.O., et ils ont aussi
adopté les mesures de précaution, déjà prévues par les Résolutions
précitées de l’Assemblée générale, et disposés par certaines décisions
obligatoires du Conseil Général des Pêches pour la Méditerranée (ci-après
« CGPM ») et par des Règlements et décisions de la Communauté
européenne (85).

En particulier, par le Règlement No 345 de 1992, le Conseil de la
Communauté européenne a interdit, à tout navire battant pavillon d’un
des Etats Membres ou enregistré dans un de ceux-ci, l’utilisation et la
détention de filets dérivants d’une longueur supérieure à 2,5 kilomètres.

De plus, des mesures spécifiques visant à encourager les opérateurs
du secteur à transformer leur activité de pêche avec des filets dérivants
ont été adoptées. En ce sens, la décision du Conseil du 28 avril 1997
prévoit des compensations avantageuses pour les pêcheurs italiens afin
qu’ils convertissent la pêche avec filets dérivants en d’autres modalités de
pêche.

Le CGPM a, de son coté, adopté les Résolutions 95/1, 95/2, 95/4
qui prévoient des mesures restrictives par rapport aux caractéristiques des
filets, à l’effort de pêche pour certains stocks et à la capacité de pêche
des flottes. De plus, par le biais des Résolutions 97/1 et 97/3, l’interdiction
d’utiliser des filets dérivants d’une longueur supérieure à 2,5 kilomètres
a été confirmée, la pêche au thon rouge pendant le mois d’août et
l’utilisation d’avions et d’hélicoptères pendant le mois de juin ont été

(84) Pour un examen plus approfondi, voir Marco Gestri, op. cit..
(85) Voir article de SCOVAZZI, La pesca con reti derivanti nel Mediterraneo, in LEANZA,

La pesca e la conservazione delle risorse biologiche nel Mar Mediterraneo, Naples, 1993.
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interdites. Ces deux dernières interdictions sont également prévues par le
Règlement du Conseil de la Communauté européenne No 782/98. En
effet, les jeunes poissons de la susdite espèce, se réunissant en grands
bancs pendant les mois d’été, peuvent être facilement capturés par les
pêcheurs qui se dotent de moyens aériens leur permettant de repérer les
zones les plus poissonneuses.

4. La Communauté européenne exerce aussi une compétence exclusive
dans les relations extérieures des Etats membres en matière de pêche.
Pour les raisons exposées la conduction de ces relations n’a jamais été
facile.

Comme cela a déjà été dit, quelques Etats méditerranéens ont, dans
le passé, essayé de résoudre les conflits en matière de pêche par le biais
d’accords bilatéraux. En particulier, rappelons les accords de pêche
conclus entre l’Espagne et le Maroc, la France et l’Espagne, l’Italie et la
Tunisie et l’Italie et la Yougoslavie (86). Ces accords bilatéraux avaient
été conclus par des Etats Membres de la Communauté européenne avec
des Etats méditerranéens. Quand la compétence en matière de pêche a
été définitivement transférée à la Communauté européenne, la passation
de nouveaux accords de pêche ou le renouvellement de ceux existants
sont devenus impossibles. A l’expiration de ces traités, la Communauté
a autorisé leur prorogation mais, lors de leur nouvelle extinction, elle a
échoué dans la tentative de les renégocier. Cet échec est attribuable à un
conflit d’intérêts. En effet, les Etats tiers ne pouvaient pas accepter une
reconnaissance réciproque des droits de pêche dans les eaux respectives
étant donné la rareté des ressources des eaux des Etats Membres de la
Communauté européenne.

Le seul Accord de coopération en matière de pêche maritime entre
un Etat méditerranéen et la Communauté européenne a été passé avec
le Maroc pour la première fois en 1988, puis renégocié en 1992 et 1995.
Le but de l’Accord de 1995 est fixé dans le préambule et consiste en
l’établissement “d’un partenariat effectif dans le cadre du projet euro-
méditerranéen tenant compte du rôle important du Maroc dans la région”.

Ce dernier Accord, qui prendra fin en décembre 1999, prévoit la
possibilité pour les navires communautaires de pêcher dans les eaux

(86) Pour approfondissement, voir LEANZA, Il nuovo diritto del mare e la sua applicazione
nel Mediterraneo, Giappichelli, Turin, 1993.
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marocaines, selon des limites bien spécifiées qui diminuent progressive-
ment au cours des quatre années pendant lesquelles l’Accord est en
vigueur. La contrepartie offerte par la Communauté européenne consiste
en une compensation financière et en concessions tarifaires. La conclusion
de tels accords a été possible grâce au vaste contexte dans lequel les
intérêts de chaque partie en matière de pêche ont été négociés. En fait,
le renforcement de la coopération a également été prévu en matière de
contrôle et d’intensification de la coopération sociale et économique en
vue du développement commun des secteurs communautaires et ma-
rocains de la pêche.

De plus cet Accord contiennent aussi des dispositions sur la coopéra-
tion Maroc/Union européenne en vue de la préservation des ressources
halieutiques du Maroc. Deux aspects de cette coopération sont prévus: la
gestion des ressources et la coopération en matière de contrôle et de
surveillance des activités de pêche. Parmi les opérations de coopération
dans la gestion sont prévus: la modernisation de la flotte de pêche côtière,
la protection de l’environnement marin, des projets de aquaculture et la
création d’entreprises conjointes dans ce dernier domaine. Dans le cadre de
la coopération administrative est institué une commission mixte chargée de
veiller à la bonne application de l’accord (87).

Étant donné les difficultés de la coopération bilatérale, la Commu-
nauté européenne favorise, désormais, entre Etat membre et Etat tiers
méditerranéens, la création d’entreprises conjointes en matière de pêche.
La « joint venture » est considérée comme l’instrument le plus avancé vers
la nécessaire croissance de la pêche en tant que secteur fondamental du
développement économique de la Méditerranée. Elle permet, en théorie,
un juste équilibre des intérêts des Etats contractants, qui ont des
caractéristiques économiques et structurelles différentes.

Les sociétés mixtes de pêche ont l’avantage d’obliger l’Etat, riche de
ressources naturelles mais avec une possibilité d’exploitation très limitée,
à utiliser, pour le développement du secteur de la pêche, les revenus
provenant de la concession de droits de pêche à d’autres Pays intéressés
à pêcher dans ses eaux.

Dans le cadre de sa compétence exclusive dans les relations
extérieures en matière de pêche, on signale aussi que l’Union européenne

(87) Pour une tractation plus approfondie de l’accord voir IHRAI, SAID, L’Accord de pêche
Maroc/Union européenne du 26 février 1996, dans Annuaire du droit de la mer, 1997, II,
page 53.
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a pu adhérer, sans ses Etats Membres, à l’Accord adopté au sein de la
F.A.O. en 1993, sur la base de la décision de la Cour internationale de
Justice du mars 1996 dans le cas C-25/94, Commission/Conseil. En fait,
il a été confirmé que le sujet du susdit Accord appartient essentiellement
à la compétence exclusive de la Communauté. Dès l’entrée en vigueur de
cet Accord, tous les Etats Membres seront tenus de respecter ses
obligations juridiques. Par contre, comme cela a été le cas lors de la
signature et de la ratification de la Convention sur le droit de la mer,
l’Union européenne a, lors de la signature de l’Accord de New York sur
les stocks chevauchants et les espèces hautement migratrices de juin 1996,
déposé une Déclaration sur sa propre compétence au regard des questions
abordées par l’Accord. A la suite de cette déclaration, les Etats Membres,
qui avaient déjà signé l’Accord, restent libres de le ratifier, de façon
autonome, pour les domaines de leur propre compétence.

Il faut aussi rappeler que la participation communautaire aux
organisations internationales de pêche et, en particulier, au CGPM
représente une confirmation du rôle actif de la Communauté en matière
de conservation et de gestion soutenable des ressources. Déjà en 1993,
la Commission européenne avait proposé au Conseil de négocier
l’adhésion de la Communauté au CGPM. La Communauté ne participait
alors aux sessions du CGPM qu’en qualité d’observateur et sa partici-
pation à part entière posait des problèmes de compatibilité avec la
présence consolidée des Etats Membres méditerranéens (Espagne, France,
Grèce et Italie). L’absence d’un accord sur le retrait des Etats commu-
nautaires précités a ralenti les démarches d’adhésion. Enfin, en juin 1998,
le Conseil a décidé l’adhésion de la Communauté au CGPM, à côté des
Etats communautaires déjà membres et sur la base d’une déclaration sur
l’exercice des compétences et du droit de vote (88).

5. Dans le but de mettre au point un régime juridique uniforme pour
la conservation et la gestion rationnelle des ressources halieutiques l’Union
européenne a choisi la voie de la coopération multilatérale lors des
Conférences diplomatiques de Crète en 1994 et de Venise en 1996. De
telles initiatives, qui n’ont entraı̂né que des déclarations non obligatoires

(88) La décision du Conseil n.98/416/CE du 16 juin 1998 est publiée dans la J.O.C.E.
L 190 du 4 juillet 1998.
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pour les Etats, ont contribué à enrichir le débat et à envisager les solutions
possibles et concrètes du problème (89).

Les solutions étudiées par le Groupe de travail sur les questions
juridiques de la Conférence de Crète sont les suivantes:

a) création de zones exclusives de pêche par les Etats côtiers;

b) création d’une « Mer patrimoniale méditerranéenne »;

c) passation d’un accord international sur les mesures de gestion
et de conservation des ressources de la pêche ouvert à tous les Etats
côtiers, mais aussi aux Etats non méditerranéens intéressés à la pêche dans
cette mer.

Dans le premier cas, bien qu’il ne s’agisse pas de ZEE, mais de la
création de zones de pêche exclusives, ces mêmes problèmes, qui ont
conduit les Etats à ne pas instaurer ou à ne pas donner une application
concrète aux ZEE, se présenteraient.

D’abord, chaque Etat côtier serait responsable et libre de disposer
de l’exploitation et de la conservation des ressources de sa propre zone.
Comme conséquence, les espaces de haute mer en Méditerranée seraient
complètement éliminés.

Bien qu’une telle situation soit conforme au droit international
général, le risque demeure que des conflits de délimitation de zones et
des problèmes de navigation en Méditerranée surgissent. En ce qui
concerne ce dernier aspect, il est possible qu’une réglementation différente
de la navigation dans les zones respectives, selon chaque loi nationale, crée
des obstacles aux communications maritimes.

Cette première hypothèse, qui au sein du débat en occasion de la
Conférence avait été considéré la moins praticable, semble être la seule
possible et aussi préférée par les Etats, comme on peut le constater en
examinant les récentes initiatives unilatérales dont on parlera dans le
paragraphe 7.

La deuxième possibilité implique que les Etats côtiers confient, à un
système de gestion commun des ressources, leurs droits exclusifs de pêche
dans les zones situées à l’intérieur des limites prévues par le cadre

(89) Pour une analyse approfondie des propositions présentées pendant la Conférence
de Crète, voir G. CATALDI, La Conférence sur la conservation et la gestion des ressources
halieutiques en Méditerranée: vers l’établissement d’une politique commune de la pêche par les
Etats côtiers de cette mer, dans Espaces et Ressources maritimes, 1994, 8, Pedone, Paris.
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juridique de la ZEE. La revendication de droits exclusifs de pêche n’aurait
d’effets que pour les Etats non côtiers. Au contraire, dans les rapports
internes entre États méditerranéens, des normes communes de préser-
vation et de gestion rationnelle seraient appliquées et pourraient être
réparties parmi les Etats, selon des quotas ou des licences de pêche.

Il s’agirait de déclarer la Méditerranée patrimoine commun des Etats
côtiers et d’instituer un condominium international, institut déjà connu en
droit international. Ce système permettrait d’éliminer les espaces de haute
mer et d’expulser les pêcheurs des Etats non méditerranéens intéressés
à la pêche en Méditerranée ou qui y exercent déjà cette activité, comme
le Japon ou la Corée.

Outre la difficulté et le délai de réalisation de cette solution, il a été
opposé (90) qu’elle conduirait à un système centralisé d’exploitation qui
pourrait notamment donner lieu à des conflits entre les parties. De plus,
un tel régime pourrait comprimer, de façon excessive, la liberté de
navigation.

Toutefois, il faut remarquer que la création d’un tel système commun
d’exploitation et de conservation des ressources devrait, d’une part,
respecter les dispositions de l’UNCLOS et, par conséquent tous les droits
et libertés des Etats, et, d’autre part, être l’expression d’une coopération
ample entre les Etats méditerranéens qui pourrait être étendue aux autres.
Dans cette perspective, il faudrait tenir compte des différences
économiques, sociales et techniques des Etats, qui demeurent d’une
importance fondamentale dans les rapports entre les pays de la rive nord
et ceux de la rive sud. Comme prévue aussi par la Partie VII de l’Accord
de New York de 1995, la reconnaissance des besoins des Etats en
développement conduit à établir des formes des coopération spéciales
pour assurer assistance technique et financière à ces Etats.

La troisième hypothèse envisage la possibilité de passer un accord
global sur les mesures de gestion et de conservation des ressources de
la pêche, ouvert à tous les Etats côtiers mais aussi aux Etats non
méditerranéens, engagés ou intéressés à la pêche dans cette mer.
Toutefois, dans ce cas, le problème majeur serait représenté par la limite
de l’effet relatif des traités selon lequel les Etats tiers à l’accord ne sont
pas engagés par ses dispositions.

(90) Voir CICIRIELLO, M.C., La gestione e la conservazione delle risorse alieutiche nel
Mediterraneo. La conferenza di Creta del 12-14 dicembre 1994, dans Il Diritto marittimo, 1995,
p. 348.
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Cette limite ne semble pas être un véritable obstacle selon la thèse
soutenue par une partie de la doctrine (91). En fait, les Etats tiers à
l’accord multilatéral seraient en tous cas susceptibles d’être sanctionnés
par le système de gestion commune ainsi créé en cas de violation des
mesures de conservation. Cette possibilité de sanctionner aussi les Etats
qui ne soient pas parties à l’Accord découlerait de l’obligation de coopérer
pour tous les Etats pêchant dans une mer fermée ou semi-fermée (92).
Selon l’avis de certains auteurs, en fait, les obligations de conservation des
ressources et de coopération prévues par l’UNCLOS seraient obligations
erga omnes de droit international général.

Toutefois, la valeur juridique d’obligation générale des principes du
droit international de l’environnement ne semble pas encore reconnue par
les Etats. La tendance à aborder la question de la gestion rationnelle des
ressources de façon unilatérale, et l’exigence de passer des accords
régionaux ou sectoriels en matière de conservation confirment que les
Etats ne se sentent ni obligés à respecter une obligation supérieure,
applicable aussi en haute mer, ni autorisés à prétendre par les autres Etats
ce respect.

Depuis récemment, plusieurs accords internationaux prévoient des
dispositions sur la situation des Etats tiers. L’article 33 de l’Accord de
New York de 1995 et l’article 8 de l’Accord F.A.O. de 1993 disposent
que les Etats parties peuvent prendre des mesures, conformes au traité
et au droit international, visant à empêcher que les navires de pêche des
Etats non parties puissent compromettre l’implémentation des mesures de
conservation prévues. Bien que des dispositions similaires soient prévues
par d’autres conventions sectorielles ou régionales, signées après celle de
Canberra de 1980 sur la conservation des ressources biologiques de
l’Antarctique, il ne semble pas que la pratique internationale des Etats
ait accepté les systèmes objectifs de gestion des ressources. De plus, il faut
noter que les conventions en question, sauf celle de Canberra, ne sont
pas encore en vigueur.

6. Il a été considéré que le CGPM était la seule Organisation
existante capable de réaliser la coopération entre les Etats côtiers d’une
mer fermée ou semi-fermée, en vue de coordonner l’exploitation et la

(91) CICIRIELLO, M.C., op. cit., et LEANZA, Il nuovo diritto del mare e la sua applicazione
nel Mediterraneo, Turin, 1993, page 442 et suivants.

(92) Cette obligation de coopération est prévue par l’Art. 123 de l’UNCLOS.
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conservation des ressources halieutiques. L’attribution à cette organisation
de la tâche d’assurer le respect des obligations de conservation est
conforme aux dispositions de l’UNCLOS et de la Partie III de l’Accord
de New York de 1995 qui prévoient le développement du rôle des
organisations régionales en matière de gestion rationnelle des ressources
et l’obligation des Etats, intéressés à la pêche des certains stocks ou dans
certaines zones, d’y participer. Déjà à la Conférence de Crète, les Etats
méditerranéens ont exprimé leur intérêt à un tel renforcement du CGPM.
Toutefois, pour atteindre cet objectif, il fallait renforcer l’activité et les
pouvoirs du CGPM.

Dans cette perspective, à l’occasion de sa 22ème session qui a eu lieu
à Rome en octobre 1997, la CGPM (il n’est devenu Commission qu’après
cette session) a introduit un changement dans son fonctionnement en
adoptant plusieurs amendements substantiels à son Accord constitutif
(93). En premier lieu, la proposition de doter l’organisation d’un budget
autonome, afin de la rendre indépendante de la F.A.O., a été approuvée.
Toutefois, l’importance des modifications, impliquant des obligations
financières nouvelles pour les Etats Membres, a conduit à proposer que
l’entrée en vigueur des nouveaux engagements soit subordonnée à leur
acceptation par les deux tiers des parties. La session suivante de 1998 a
été encore financée par la F.A.O.

Certains changements adoptés sont très importants; il s’agit, par
exemple, de l’approbation de la participation, à coté des Etats, des
organisations d’intégration économique, de la tentative d’attribuer plus de
pouvoir à la CGPM en matière de réglementation de l’activité de pêche
des navires battant pavillon des Etats parties. Dans cette dernière
perspective, les Résolutions 97/1 et 97/3 ont été adoptées avec la
procédure nécessaire pour rendre les recommandations obligatoires.

Enfin, pour avaliser la thèse selon laquelle la CGPM pourrait exercer
le rôle d’organisation régionale garante de la coopération en matière de
pêche en Méditerranée, il faut rappeler que l’action de cette organisation
s’étend à toute la Méditerranée, y compris la mer Noire et les mers
intermédiaires, que tous les Etats, même ceux non méditerranéens, et
désormais les organisations d’intégration économique, peuvent y partici-
per. Le Japon est d’ailleurs devenu membre dès avril 1997 et l’Union
européenne y a adhéré avec décision du Conseil du 16 juin 1998 n. 416.

(93) Voir TAVARES DE PINHO, ANTONIO, La réforme de la Commission Générale des pêches
pour la Méditerranée, Annuaire du droit de la mer, 1997, p. 65.
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7. Bien que les Etats aient montré disponibilité et ouverture aux
propositions innovatrices pour l’instauration d’une coopération régionale
durable en matière de pêche en Méditerranée, aucune démarche concrète
dans cette direction est suivie à la Conférence de Venise. Aussi la reforme
du CGPM de 1997 n’a pas encore abouti à la prévue autonomisation
financière.

A ce ralentissement du dialogue multilatéral, récemment les Etats
répondent choisissant la voie bilatérale et unilatérale pour résoudre vieux
conflits et pour préserver l’état des ressources halieutiques de leur côtes.

Dans cette perspective doit être évaluée la récente proclamation par
l’Espagne d’une zone de protection des pêches au large de ses cätes
méditerranéennes de 49 milles, contenue dans le « Real Decreto » 1315/97
du 1er août 1997 (94). Par cet acte, l’Espagne étend sa propre
souveraineté en matière de conservation des ressources, de gestion et de
contrôle de la pêche à des espaces marins, considérés de haute mer, sans
préjuger de la compétence exclusive de la Communauté européenne dans
de tels secteurs. Pourtant, dans la zone réservée espagnole, où s’applique
la norme communautaire de conservation prévue pour la mer Méditer-
ranée, les Etats Membres de la Communauté européenne ont l’autorisation
de pêcher. Les pouvoirs d’inspection et de contrôle des activités de pêche
conduites dans cette zone seront, en tout cas, exercés par les autorités
espagnoles compétentes. Les Etats non membres ne sont pas admis à
pêcher dans cette zone considérée comme eaux communautaires au moins
d’être titulaires de droits de pêche sur la base d’accords de coopération
passés avec la Communauté.

Cette initiative, légitime selon le droit international général, pourrait
être suivie d’autres similaires qui pourraient faire surgir des conflits en
matière de délimitation et compromettre la réalisation d’une coopération
ample et durable. En fait, la proclamation espagnole a été déjà objet de
protestation officielle (95) de la France laquelle considère “la délimitation
de la zone espagnole dans sa frange située face aux cätes françaises à elle
inopposable”. Notamment, en fait, la délimitation doit être fait par accord
et doit aboutir à une solution équitable. Dans ce cas, au contraire, la
France ne considère pas équitable l’adoption du critère de l’équidistance.

(94) Boletim Oficial del Estado, 26 08. 1997, n. 204.
(95) La protestation officielle de la France a été notifié, le 22 septembre 1998, au

Secrétaire Général des Nations Unies en tant que dépositaire de la Convention sur le droit
de la mer de 1982. Voir Annuaire du droit de la mer, 1997, page 655.
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La proclamation espagnole est donc discutable en ce qui concerne
les délimitations unilatérales, peut être contraire aux devoirs de coordi-
nation, au niveau communautaire, des décisions en matière de pêche et
aussi inopportune dans la perspective d’un accord global.

Toutefois, cette position espagnole est compréhensible dans une
situation d’émergence où les intérêts de l’Espagne en matière de pêche
sont menacés par l’exploitation irrationnelle et excessive de la part des
navires non communautaires et souvent même pas méditerranéens. Et
l’alarme pour l’état des stocks de thon rouge est un exemple évident de
l’intérêt légitime à une pêche responsable et réglementée.

De plus, les délégations des Etats arabes ont présenté une déclaration
lors de la 22ème session du CGPM pour notifier leur volonté de formuler
une position unifiée sur la question cruciale du régime juridique de la
Méditerranée. Dans cette déclaration les Pays arabes membres de la
CGPM réaffirment leur intérêt à l’établissement de la ZEE en conformité
de l’UNCLOS.

Dans le cas des relations maritimes entre l’Italie et la Tunisie persiste
la volonté, et parfois la nécessité, de résoudre de façon bilatérale les
différends en matière de pêche. En fait, la vieille question, grave et encore
ouverte après l’échéance des accords bilatéraux en 1979, de la gestion des
ressources halieutiques dans la zone du « Mammellone » continue de créer
des tensions et des mesures extrêmes, comme le fréquent séquestre de
navires de pêche italiens par les autorités tunisiennes. D’une part, la
Tunisie ne renonce pas à considérer cette zone comme réservée et, d’autre
part, l’Italie tout en confirmant que cette prétention est illégale et non
fondée revendique des droits d’exploitation dans cette zone.

Etant donné la difficulté de résoudre ce conflit à travers un accord
de pêche entre la Tunisie et l’Union européenne, et dans l’attente d’un
accord global en matière de pêche en mer Méditerranée, des colloques
ont lieu pour définir des accords provisoires entre l’Italie et la Tunisie
afin de délimiter des frontières maritimes. La délimitation, en fait, est de
la compétence nationale exclusive des Etats Membres de la Communauté
européenne. Dans ce cadre, il serait possible, sur la base d’un accord sur
les rapports internes des deux Etats, de renoncer à une délimitation de
la zone disputée et de déclarer celle-ci zone d’exploitation commune
pouvant être incluse dans les ZEE de l’Italie et de la Tunisie, tout en
respectant des obligations de conservation et de gestion rationnelle des
ressources.
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Toutefois, toute initiative unilatérale ou bilatérale de création de
zones de pêche réservées est incompatible avec le but, plusieurs fois
affirmé par la Communauté européenne et partagé par de nombreux États
méditerranéens, de réaliser un régime juridique unique d’exploitation des
ressources halieutiques pour la Méditerranée et capable, en respectant la
souveraineté des États, d’équilibrer les exigences de croissance
économique et technologique du secteur avec les exigences incontour-
nables de conservation et de tutelle des équilibres de l’environnement.

8. En conclusion, on peut noter que, en l’état actuel, deux tendances
opposées émergent dans la pratique internationale des États en matière
d’exploitation des ressources halieutiques dans la Méditerranée. D’une
part, il y a un effort d’implémentation de la coopération multilatérale, en
vue de la conservation des ressources, qui n’a pas encore produit une
solution concrète aux questions fondamentales. D’autre part, on assiste à
la mise en place d’initiatives unilatérales ou d’accords bilatéraux, qui sont
souvent des conséquences compréhensibles et légitimes faute d’un accord
global et commun entre les Etats côtiers, mais qui ne conduiront pas à
une réglementation cohérente et organique de la pêche en Méditerranée.

Quelle que soit la solution que les Etats méditerranéens choisiront,
soulignons que la pratique internationale récente donne non seulement des
droits spéciaux, mais aussi confère des obligations de conservation plus
importantes aux Etats côtiers d’une mer fermée ou semi-fermée comme,
par exemple, la possibilité d’instaurer des zones de protection spéciale,
même dans des zones de haute mer, prévue par le Protocole de Barcelone
de 1995 sur les zones de protection spéciale et sur la biodiversité de la
Méditerranée.

Enfin il faut remarquer que cette responsabilité particulière de
préservation, en l’absence d’un accord multilatéral de coopération, peut
justifier l’exercice des potentiels droits exclusives d’exploitation par les
Etats méditerranéens.

En tout état de cause l’importance sociale et économique de l’activité
de l’exploitation des ressources maritimes impose que la politique de la
pêche dans la Méditerranée soit encadrée dans la plus ample politique
de coopération entre les Etats méditerranéens laquelle a été promue par
l’Union européenne à partir de la Conférence Euro-Méditerranéenne de
Barcelone de 1995.
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PART II

SUSTAINABLE MANAGEMENT AND RATIONAL USE

OF WATER RESOURCES



WATER MANAGEMENT
AND GENERAL PRINCIPLES
OF INTERNATIONAL LAW
by Sergio Marchisio *

Introduction

This Colloquium is held in the framework of the activity of the
Scientific Network on Mediterranean Sustainable Development Law, what
we refer to more concisely with the acronyms MESDEL. Our action is
in line with the considerations expressed by Vice-Prime Minister of the
Netherlands Hans Dijkstal at the Conference on Governance in the
Euro-Mediterranean Region in March 1997: « The academic world has an
important role to play [....] Firstly, they can help us understand our
different systems and backgrounds, by providing us with a framework for
analysis and [...] comparative methodology. Secondly, they can help, by
developing shared concepts, to bridge the gap between our culture-bound
perceptions and value systems ». We will concentrate our attention on
comprehensive topics, such as the Euro-Mediterranean partnership, sus-
tainable development and, more specifically in this context, sustainable
management of water resources.

The Euro-Mediterranean Partnership

The 1995 Barcelona Declaration underlined how the Euro-Mediter-
ranean partnership had been conceived as a means to create peace,
stability, co-operation and prosperity in the Mediterranean region, by
being endowed with the character of a permanent political dialogue on
issues of common interest. We know that this permanent dialogue is
carried out, in primis, by the only institutional body of the partnership,
namely the Euro-Mediterranean Committee, formed by the EU together
with third Mediterranean partners. The partnership also implies substan-
tial increase in financial flows for assistance from the EU to southern
partners as an imperative measure in view of effective implementation of

* Professor of International Law, University of Rome « La Sapienza », Director, Institute
for Legal Studies on the International Community (CNR).



sustainable development, in consistency with the principle of common but
differentiated responsibility of States according to their stage of devel-
opment, stated at the international level.

This approach has been confirmed by the Second Euro-Mediterra-
nean Ministerial Conference in Malta on April 1997. We cannot ignore,
however, the existence of obstacles of diverse nature – economic, political,
social and cultural – that have risked, all throughout recent years, to
consign the Euro-Mediterranean partnership to the genus of the gentle-
men’s agreements. It appears indeed necessary, in order to establish a
fully-fledged partnership, to further stimulate the political will of Medi-
terranean countries, with a view to elaborate a common Euro-Mediter-
ranean policy, however respectful of cultural diversities in the region. In
other words, the geographical concept of region must be substituted for
by the concept of partial community, based on the existence of homo-
geneous interests liaising the groups of States from all sides of the
basin. It is in this context that I would like to mention the first
Association Council Session in the framework of the Euro-Mediterranean
Association Agreement between the EU and Tunisia, who met in Brussels
on July 1998, under the chairmanship of President of the EU Council
Schussel. The EU has been particularly satisfied with the implementation
of the co-operation in the framework of MEDA, the new EU financial
instrument for supporting the reform of economic and social structures
of third Mediterranean countries, and has priced the way Tunisia utilised
available funds both from the quantitative and the qualitative perspective.

Let me also recall the June 1998 Ministerial Conference in Palermo,
that will be followed by the April 1999 Ministerial Session in Stuttgart,
where challenges laying ahead in the enactment of the partnership will
have to be addressed firmly. Finally, the European Union 5th Framework
Programme for Research, Technological Development and Demonstration
Actions (RST) for the period 1998-2002 sets the actions to be undertaken
as a witness of the international role and significance of EU research
activity. With regard to Mediterranean countries, the Programme foresees
specific actions for enhancing scientific and technological dimension of the
Euro-Mediterranean partnership, particularly in three sectors of core
importance: water management; integrated management of coastal zones;
management of water resources in the context of sustainable development
of tourism.
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At the EU legal framework level, we notice that the tendency towards
the adoption of basin or inter-basin integrated and comprehensive
approaches in water resources legislation in European countries, is in line
also with more recent evolution in the European Union law. The Treaty
on the European Union (Amsterdam Treaty) has introduced as a principal
objective the promotion of sustainable growth respecting the environment.
It includes among the activities of the Union a policy in the sphere of
the environment, specifies that this policy must aim at high level of
protection and that environmental protection requirements must be
integrated into the definition and implementation of other Community
policies.

On 21 February 1996, the European Commission adopted a com-
munication concerning an innovative EU water resources policy, following
which a new directive shall be adopted as a basic legal setting of the new
policy. According to this communication, the river basin will be a
functional unity to be adopted for the integrated water resources
administration. It is recognized that a « natural » unity for water resources
management does not exist, even if the basin model seems to be the most
suitable way of water resources organisation. In the meantime, the
European Commission has presented to the European Parliament and to
the Ministerial Council a proposal for a binding decision concerning the
protection and integrated management of groundwaters, which is inspired
by the same approach. Let me say that the European States legislations
and the propositions for the harmonisation of these legislations at the
European Union level seem to confirm that basin oriented water
administrations are effective means for better achieving sustainable
development and protection water resources protection, but, at the same
time, the difficulties in introducing such a system.

Legal and Institutional Aspects of Water Resources Management

The legal and institutional aspects of water resources management are
of paramount importance as an issue, and their importance is not a
novelty. We find a clear indication in this sense in the results of the 1994
Interministerial Conference on Drinking Water Supply and Environmental
Sanitation, in Noordwijk, which reinforced more in general international
concerns over the global implications of water problems. Since then, the
need is being increasingly felt for more careful consideration of the legal
and institutional aspects involved in the management of water resources
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both at the international and national level. Are these politically sensitive
issues ? Certainly yes, but we have to try and manage them on a scientific
way for the overall objective is to achieve the maximisation of benefits
deriving from a most rational use of available water resources.

In many cases, it is true, however, that existing legal regimes
applicable to management of water resources come down from the days
when water was considered an inexhaustible natural resource, while time
has overtaken the legal frameworks which gave users a free hand on water,
and progress in knowledge and technology has outdated many early types
of control.

The search for new sources has led to the extensive use of
groundwater, to trans-basin transfers, to storage and distribution of
formerly unforeseen size, to the recharging of aquifers, the recycling of
water and the use of treated wastewater. Existing international regimes
may have no provisions for regulating or controlling such new realities.
To meet these needs, innovative water norms must be formulated, not
only to facilitate and achieve efficient allocation or reallocation of
resources for environmental protection, but also to proceed towards the
attainment of social, economic and, more in general, sustainable devel-
opment goals.

Moreover, an essential pre-requisite of a sound management of water
resources is the existence of domestic legislation adequate to social reality,
which, unfortunately, is a lacking element in most countries nowadays.

It is true indeed that planning and management of water resources
must be based on water law principles which are implemented through
conducive legal procedures. State policies may have to undergo changes
in order to face inter-jurisdictional conflicts for sector management of
water.

Opinion of learned experts of water resources law, confirmed at least
partially by State practice, seem to converge on that the second
requirement for the utilisation of shared water resources is the conclusion
of adequate agreements able to facilitate the most rational management
of available water by means of appropriate co-operative actions and,
particularly, the establishment of special organs and the definition of their
functions and power on sector aspects.

In order to be sustainable development-oriented, these agreements
should be as comprehensive as possible, sensitive to the interests of States
or subjects involved: promotion of welfare of water users; attainment of
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domestic social and economic objectives; co-ordination of private activities
among themselves and with public projects; protection of the interests of
the public in common uses; recognition of environmental values.

It is easy to say, however, that such international regimes are difficult
to build. They should come to terms with a few legal issues especially
relevant to the domestic contexts: ownership or other legal status of water;
the regime concerning the rights to use water, such as the permit/
concessions systems; customary rights; limitations to right of use; ben-
eficial uses like domestic and municipal, agricultural, industrial and
hydropower production; legislation on water quality and pollution control;
regime of underground water, of water works and structures (as dem-
onstrated in the recent case of the dam on the Danube river, decided in
1997 by the International Court of Justice, which I shall refer to later
on). Let us think also to legislation on protected zones and areas;
legislation on financial aspects; last but not least, the application of
principles like polluter-pays or user-pays, that are gaining relevance at the
international level as environmental policy guide-principles.

So said, is there any internationally agreed upon definition of the
concept of management of water resources ? A point of reference is, of
course, Article 24 of the New York Convention on the Law of the
Non-Navigational Uses of International Watercourses, prepared by the
UN International Law Commission and adopted by the General Assembly
on 21 May 1997 in New York:

« Watercourse States shall, at the request of any of them, enter into
consultations concerning the management of an international watercourse,
which may include the establishment of a joint management mechanism. For
the purposes of this article, »management« refers, in particular, to: (a)
planning the sustainable development of an international watercourse and
providing for the implementation of any plans adopted; and (b) otherwise
promoting the rational and optimal utilisation, protection and control of the
watercourse. »

Of that definition, I will retain three main elements: firstly, the
principle of consultation on management, following which management of
an international watercourse has to be the object of consultation amidst
concerned, I mean watercourse States; secondly, this management may
include, which is however not mandatory, the establishment of joint
management mechanisms; thirdly, management means planning the sus-
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tainable development of an international watercourse and providing of
implementation of any plan adopted, that is to say promoting, in an
overall view, the rational and optimal utilisation, protection and control
of the watercourses. I stress on these three concepts: utilisation, protection
and control.

Water Resources in International Law

If we move from a so comprehensive concept of international
management of water resources, traditional law of international waterways
seems to be largely inadequate. As a matter of fact, we know that many
uncertainties linger on international norms in this sector. Without
excluding the other sources foreseen in article 38 of the Statute of the
International Court of Justice, it is true indeed that the bulk of
international waterways law consists of treaty rules, whose main objects
have been in the past, and still are, boundary delimitation, navigation and
non-navigational uses. The importance of particular agreements between
the subjects directly involved is witnessed for by the framework character
of the UN 1997 Convention, whose Article 3 expressly saves the validity
of the international agreements in force, but also encourages harmoni-
sation by means of executive agreements within the global context set by
the Convention itself.

The above is also confirmed by the work of specialised institutions,
like the Institute of International Law, the International Law Association
and the International Association for Water Law (AIDA), who played an
important role in identifying and analysing issues related to water
management. Noteworthy are the three Symposia held within the frame-
work of AIDA, the first in Argentina in 1968, the second and third in
Spain, respectively in 1972 and 1979. The ILA Helsinki Rules, which I
will mention later on, have also been relevant in this field. Furthermore,
it was in 1971 that the UN International Law Commission commenced
endeavour for asserting the equitable and reasonable-oriented perspective
for water management culminated in the Convention adopted in 1997.

Contemporary international law governing the non-navigational uses
of international waterways seems to rest on three basic precepts: 1. sic
utere tuo ut alienum non laedas, better known as the no-harm rule, which
provides that a State may not inflict important, significant, substantial or
appreciable damage to or on the territory of another State, nor negligently
allow persons on its territory or otherwise under its control to cause such
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harm; 2. equitable apportionment of the beneficial uses of a watercourse
among watercourse States; and 3. the duty imposed on States planning
new or expanded activities to inform the other watercourse States of their
intentions and, possibly, to agree to enter into negotiations.

The no-harm rule and the principle of equitable utilisation are
considered more or less as general international law, based mainly on
national and, to some extent, international judicial practice (the Lake
Lanoux case between France and Spain) and buttressed, more recently,
by treaty provisions, soft-law and State practice.

As said, the third rule imposes on any watercourse State planning
a new or expanded use of the water resources the obligation to provide
the other watercourse States with information if there is a risk of an
« appreciable adverse effect », and the complementary duty, in the event
of disagreement, to seek a solution through bona fide negotiation. Both
these obligations may be found in Articles 12 and 17 of the UN
Convention. While the existence of a customary duty to negotiate in good
faith is beyond dispute, the obligation to inform, which still in the eighties
(legal opinion of the Legal Department of the Swiss Ministry of Foreign
Affairs) seemed to be in statu nascendi, is today confirmed by the
principles on sustainable development internationally agreed at least in
soft law texts.

Going back to the management concept as set by the above-
mentioned Article 24 of the UN 1997 Convention, we must say that the
administration of water resources at the international level – I mean at
the level encompassing the management of « shared » or « international »
water resources – is not a novelty. It is international water law which long
seeks co-ordination amongst national water policies and administrations
affecting international drainage basins or those sections of rivers and lakes
or underground waters which are shared between two or more countries.
Many treaties are indeed applicable in the field of administration. The
institutions responsible for the management of international water re-
sources may take different names (agency, commission, committee or
authority) but substantially they encompass any mechanism established by
agreement among two or more States sharing a common basin (surface
or underground) for the purpose of dealing with its management.

It is true that the number of more or less permanent river or basin
mechanism established in Europe, the Americas, Africa, Asia, is rather
limited, if not comparatively exiguous. We all know that the largest
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number of such bodies have however been set in Europe, initially for
regulating the use of water for navigation, but subsequently also for the
common uses of waters, hydropower generations and, in last decades, also
for the control of water pollution on international rivers. Let aside the
bilateral commissions, such as the International Joint Commission between
the USA and Canada, created by the 1909 Treaty, as a permanent
instrument to prevent any type of controversy connected with the use of
common waters, the International Boundary Commission between USA
and Mexico and the basin institutions set up in Africa (Senegal Basin
Authority, the Gambia Basin Authority, the Kagera Basin Authority, the
Lake Chad Basin Commission, and the Niger Basin Authority) or in Asia,
like the Mekong Committee, set in 1957 under the UN aegis to promote
joint co-operation between Cambodia, Laos, Thailand and Vietnam. It is
to be noted that the statement of principles was approved in 1975, setting
forth the basic rules concerning the common use of water resources and
especially the apportionment of the benefits and costs of common
projects, is based on the 1966 Helsinki Rules on the Use of the Waters
of International Rivers, adopted by the Fifty-Second Conference of the
International Law Association providing the outline of a sound, rational,
equitable management of water resources.

The Sustainable Development Principles

Founding on these bases, a new perspective in international water
resources law has been brought in by the development, during the
seventies and eighties, of environmental international law. If at the time
of the 1972 UN Stockholm Conference on the Human Environment there
existed few international rules which related, directly or indirectly, to
environmental protection, by 1986 the World Commission on Environ-
ment and Development was able to identify a body of binding and
non-binding international instruments sufficiently well-developed to sup-
port some fundamental principles for environmental protection and, in
fieri at least, sustainable development. It was certainly a new approach
expressed by the Commission the principle that the conservation of
natural resources and the environment must be treated, by all States,
regardless of their stage of development, as an integral part of the
planning and implementation of development activities.

Hence, in the long run, protection of the environment on the one
hand, and economic and social development on the other, were presented
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as not incompatible but mutually reinforcing goals. This has been the
main achievement of the nineties UN world conferences, in particular the
1992 UN Rio Conference on environment and development. The output
of UNCED has underlined new trends in the evolution of international
environmental law at the regional and global level.

In fact, both the soft law instruments and the legally binding
conventions endorsed a set of principles which have been defined as the
principles of international law on sustainable development. This new
branch of law, it was said, calls special attention to the delicate balance
between environmental and developmental concerns.

The very notion of « international law in the field of sustainable
development » is mentioned in Principle 27 of the Rio Declaration on
Environment and Development, which committed States to co-operate in
good faith and in a spirit of partnership in the fulfilment of the principles
embodied in the Declaration and to co-operate in the further development
of this emerging branch of international law.

The tendency inaugurated at Rio has been bearing fruit since. Many
principles on sustainable development endorsed at UNCED are reflected
in treaties, acts of international organisations, declarations of the UN
General Assembly, State practice and international commitments of other
kind, and, what is more important from our standpoint, have been
integrated in international water law, both soft and hard.

Before all, Principle 2 of the Rio Declaration, that reflects customary
international law, states the main legal rule applicable also to water
resources utilisation: every State has the right of permanent sovereignty
over natural resources, but at the same time the obligation not to cause
transboundary interferences. This principle has been repeated in Article
7 of the 1997 UN Convention on International Waters, stating the
obligation not to cause significant harm, firstly as an obligation of
prevention and secondly as a duty of consultation with the potentially
affected State or States in order to eliminate or mitigate such harm and,
if appropriate, to discuss the eventual compensation.

The Principle of Co-operation and Shared Water Resources

The Rio Declaration also set the principle of co-operation, confirmed
by Article 8 of the 1997 Convention, which imposes the obligation of
solidarity in solving the shared water resources problems in transboundary
contexts. The obligation of co-operation, as set in Rio and the 1997
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Convention, includes these main components: equitable and reasonable
use of transboundary water resources; prior notification and relevant
information to neighbouring States regarding activities that may have a
significant adverse transboundary environmental effect on shared water
resources; the obligation to consult with those States at an early stage and
in good faith and, finally, the obligation to immediately notify natural
disasters and emergencies concerning water resources.

But there is more. Other general principles which have gained
relevance in the field of international law on sustainable development are:
the precautionary principle, following which the lack of scientific certainty
is no reason to postpone action to avoid potentially serious or irreversible
harm to water resources; the internalisation of natural resources costs, in
accordance with the polluter-pays or user-pays principle – according to
which, beyond basic needs, water polluters and users should be charged
appropriately; the environmental impact assessment requirements not only
at the national level but also in transboundary context.

The Legal Status of the Principles on Sustainable Development

It is certain that the principles enumerated above have different legal
status in international law. Some of them may in fact reflect customary
law, other may on the contrary only reflect emerging legal obligations. The
support given by State practice is in this sense an important parameter
of evaluation.

But, whatever will be the situation de lege lata, we cannot ignore that,
in a sustainable development-oriented perspective, water can no longer be
considered only as a natural resource that every State is free to manage
and utilise within its jurisdiction, pursuing its own environmental and
developmental policies. The 1962 Declaration on Permanent Sovereignty
over Natural Resources, contained in UNGA Resolution 1803(XVII), has
to be now interpreted in line with the new international legal principles,
even if de lege ferenda: in particular, sovereignty over natural resources
as a principle of international law has evolved since the sixties. If the
mentioned Declaration still serves as a basic instrument in this matter,
Principle 2 of the Rio Declaration and Article 7 of the UN 1997
Convention demand that sovereignty over water resources and, accord-
ingly, water resources management be preventful of extraterritorial effects
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that could provoke environmental damage in other countries or in areas
outside national jurisdiction. Sovereignty must be exercised in a sustain-
able and environmentally responsible way.

This link is confirmed also by judicial decisions. I would like to
mention the judgement of October 1997 by the International Court of
Justice in the case of the project dam of Gabcikovo-Nagymaros, the
well-known dispute between Slovakia and Hungary. In the Court’s
decision, the principle of sustainable development has been applied, as
a legal principle, in the context of the obligations of the riparian States
of the Danube river, in order to allow that after the project completion
the flow of water not be altered by harmful activities and works. In
paragraph 140 of this decision the Court states in primis, referring to a
well consolidated principle of general international law, that « existing
norms » impose a duty of control and prevention actions. But she reaches
further towards « new norms and needs » elaborated and affirmed by a
large number of instruments adopted in the course of the past two
decades. The Court has thus indicated to the parties that they were
obliged to look afresh jointly at the effects on the environment of the
operations of the Gabcikovo power plant. In particular, they had to find
a satisfactory solution for the volume of water to be released into the old
bed of the Danube and into the side arms on both sides of the river.
All this should be done, according to the Court, based on these new
norms and new standards that tend to reconcile economic development
with the protection of the environment. In other words, following the
Court, this is the very concept of sustainable development, the criterion
that could lead to a reconciliation among environmental and develop-
mental objectives.

Some may say that the reference to the new norms and needs is
rather generic. As Justice Weeramantry, the Vice-President of the
International Court of Justice, argues in his separate opinion, the Court
could have been more explicit about referral to the legal principle on
sustainable development which, according to the attentive analysis that the
judge carries out on State practice and related opinio juris, has to regarded
at as an integral, necessary part of modern international law.

The Integrated Water Resources Management

As we said, the international acts on sustainable development, as well
as the 1997 Convention, make express reference to the notion of
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integrated water resources management. The point of departure on this
has been Chapter 18 of UNCED Agenda 21, on « Protection of the
Quality and Supply of Freshwater Resources: Application of Integrated
Approaches to the Development, Management and Use of Water Re-
sources ».

We found in this Chapter the recognition of freshwater resources not
only as key global renewable components of all terrestrial ecosystems, but
also as limited and vulnerable resources. For this, the integration of
sectoral water plans and programmes within the framework of economic
and social policies, appears to be of paramount importance for national
and international action.

If the overall objective is to satisfy the freshwater needs of all
countries for their sustainable development, Chapter 18 focuses on two
main concepts: the first, following which water is not only a natural
resource, but also a social and economic good, whose quantity and quality
determine the nature of its utilization; the second, according to which
integrated water resources management « should be carried out at the
level of the catchment basin or sub-basin ».

The first assumption implies, as it is known, a greater reliance on
pricing, incentives and demand management, with special attention to
means like different values in urban and agricultural uses, transaction costs
of water reallocation, prices for urban and industrial use, fees for
irrigation, cost recovery through user groups, indirect methods of setting
irrigation charges and so on. The main aim of water legal regimes both
at the international and national level is that water resources are
distributed in the desired quality and at the lowest possible price taking
into account the special needs of poor peoples.

As far as the second element is concerned, we must recall the failure
of many regulatory regimes to address water resources administration in
a comprehensive manner. Criticisms deal mainly with the so-called
fragmented management, for which each type of water use is regulated
by separate agencies or separately considered.

The same approach has been endorsed by the International Con-
ference on Water and Sustainable Development, held in Paris on March
19-21, 1998. The Final Declaration underlined that water is a key natural
resource for future prosperity and stability, which should be recognised
as a catalyst for regional co-operation. It is a global commitment to
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promote the integration of all aspects of the development, management
and protection of water resources.

Let me quote the Paris Declaration: « Governments have a crucial
role to play in creating enabling frameworks for water resource man-
agement through legislative, economic, social and environmental mea-
sures ». Adequate legislation and regulations for an integrated manage-
ment of water resources and the means for their enforcement are
mentioned in the Paris Programme for Priority Action as the object of
integrated and multiyear projects for the establishment and enforcement
of administrative, financial and technical frameworks.

Analogous indications have been absorbed also at the Mediterranean
level. Suffices it to mention the first Mediterranean Conference on Water
Resources, held in Algiers on May 30, 1990, and the « Algiers Charter »
adopted in the occasion. On its turn, the Second Mediterranean Con-
ference on Water (Rome, October 28-30, 1992) called upon Mediterra-
nean countries for self-endowing with more modern regulations on water
management as to effectively front forthcoming challenges.

Finally, under the terms of the Declaration adopted in Marseille in
November 1996 within the framework of the Euro-Mediterranean Con-
ference on Local Management of Water, the 27 countries of the
Euro-Mediterranean partnership gave birth to the Euro-Mediterranean
System of Information on the Know-How in the Water Field (E.N.W.I.S.),
with a view to deepen knowledge and improve medium- and long-term
planning in the field of water resources. The Conference stressed, inter
alia, the importance of creating « a well defined legal and institutional
framework in order to secure a global and integrated approach to the
issue of increasingly scarce water resources ».

The Unitary Concept of Hydrologic Basin

Here comes the reference to the integrated approach, realisable at
the national and international level via the unitary concept of hydrologic
basin. In essence, this comprehensive approach breaks down the very
complex problems existing in a water basin into more manageable
elements to achieve coherent cross-sectoral water management.

From a comparative point of view, it is noteworthy that most water
institutions already belong to the category of agencies with an inter-basin
or basin’s level of jurisdiction. Indeed, following many commentators, the
basin-oriented administration of water resources is to be considered as the
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best approach for guaranteeing the environmental protection, the peren-
niallity and the sustainable development of water resources, for it allows
to co-ordinate the interests of all water users, to establish quality standards
in function of needed utilisation, to organise industrial, rural and
municipal activities in the basin’s territory consistently with the overall
planned objectives.

According to these views, the river basin system realises a form of
water participatory governance which covers an entire region’s water
resources. In fact, we have already stressed that river basin authorities
have been often set up in order to co-ordinate the conflicting interests
of international units, like States, regions or provinces, according to the
particular legal system concerned (federal, quasi-federal, regional or
centralised). The same applies, as it is evident, to international river basin
agencies, which have been developed in order to manage in a sustainable
way the shared water resources among different riparian States.

The multitude of initiatives demonstrates the complexity of the
formal and informal networks dealing with water problems. The situation
has been clearly diagnosed: now, everything must be done to obtain
concrete results. To meet the expectations of the people, institutional,
organisational and financial means are required. It is necessary, in primis,
to support the institutions in charge of water management – the term
institutions not only involves economic and organisational aspects, but also
the legislative ones. Institutions must play a major role in distribution of
drinking water and in sanitation, since they are essential, as bodies, to
the achievement of the objectives set by national governments.

As we saw, the UN 1997 Convention contains a general provision
on co-operation which is more stringent than that in Chapter 18 of
Agenda 21. Another international document, the Petersberg Declaration,
adopted by the 1st Petersberg Round Table on Global Water Politics,
Co-operation for Transboundary Water Management (March 3-5, 1998)
foresees on its turn the strengthening of legal instruments, as it say that:
« Given the recognised importance of international conventions, and
other types of agreements to the long-term co-operative management of
shared water resources, support should be provided to countries in
economic transition and developing countries, to strengthen skills to more
effectively participate in the development and implementation of these
agreements. It is recommended that actions be taken to support supple-
menting the UN 1997 Convention by regional and, where necessary,
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bilateral agreements based on the Convention. It is also recommended to
support, as appropriate, the transfer of these principles into national
legislation wherever necessary ».

The Right to a Balanced and Healthful Environment
and the Right to Water as Human Rights

I must say that an important aspect is that sustainable water
management cannot be achieved without widespread adoption of good
governance principles that ensure broader participation in development
decisions and an open and transparent decision-making process. This
leads to the so-called right to an adequate environment and to sustainable
development.

This perspective is not to be underestimated. In fact, a sustainable
development-oriented management of water resources could lead more
easily to the human right to development, which, according to Principle
3 of the Rio Declaration, must be fulfilled so as to equitably meet
developmental and environmental needs of present and future generations.
The realisation of this basic right, as well as the right to a healthy
environment, definitely depends on access to water and sanitation. In
developing and using water resources, priority has to be given to the
satisfaction of basic needs and to the safeguarding of ecosystems.

Conclusions

In order to improve management of water resources, it is important
to support integrated, multidisciplinary and multi-year projects for the
establishment and improvement of legal frameworks both at the inter-
national and national level. These projects should take into account the
specific needs, capacities and culture of each country and address in
particular:

a) adequate regulation for an integrated management of water
resources and means for their enforcement;

b) management agencies and institutions, that already exist or are
to be set up, together with a precise definition of their responsibilities;
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c) institutional bodies and procedures enabling the participation of
local authorities, representative of users and civil society in decision
making.

The sustainable development perspective will help us: sustainable
development is not a new concept but, in my opinion, the wisdom of
humankind.
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WATER MANAGEMENT LEGISLATION
AND ADMINISTRATION
IN SELECTED MEDITERRANEAN COUNTRIES
by Stefano Burchi *

This presentation is not intended to be exhaustive, for it will cover
a few most interesting developments – in my view – nowadays occurring
in the field of water law and administration. These are some ideas drawn
from the analysis, rather cursory indeed, of comparative legislation on
management, development, conservation and use of freshwater resources,
particularly at the Mediterranean level.

One of the trends that one can detect whilst analysing current
legislation on water resources management – it is perhaps something that
does not strike you as being anything new, but still it lends itself to an
analysis of some interesting spin-offs and intriguing implications and
ramifications –, is the growing scope of State public domain over water
resources and the significant shrinkage of the scope for private waters,
i.e. waters held in the private domain of individuals.

There is a strong body of evidence in favour of this trend, as
exemplified for instance by the legislation enacted in the past ten/fifteen
years by States such as the Mediterranean States. Let me recall, as a matter
of instance, the Water Act introduced in Spain in 1985, which essentially
brought within the fold of the public domain all ground waters which
used to belong to private individuals.

Also in Italy there has been a major advancement along this line
through a statute introduced at the beginning of 1994, which essentially
achieved the same result of bringing under the fold of the State public
domain all groundwaters. The same principle is enshrined in diverse
legislation adopted by a number of States at different times: Greece in
1997; Morocco in 1995; Algeria in 1993; Libya in 1992; Tunisia in 1975;
Jordan, dating back to the eighties; Israel in 1959. Israel is in fact one
of the first pioneers introducing this concept.

And France, I shall not forget France, where the Water Act of 1992
also expanded considerably the scope of State control onto a category of
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waters that used to escape from direct State control. What is interesting
is that the above was done without going through a straightforward
declaration of public ownership of this mixed category of waters.

This is perhaps nothing dramatically new, except for one aspect that
I would regard as a subject for interesting research and review of the
experience of the countries that have introduced new legislation. The
point is how to address the very critical, thorny issue of accommodating
existing uses and rights, that could be deemed as vested property rights
of individuals, within the fold of new State control, ownership or
guardianship, whatever terminology one may use. But whenever the
government brings in direct control, then the individuals who have been
using water under existing legislation, or de facto users anyway, can see
themselves deprived of what could be configured and regarded as vested
property rights. And then, how does one go about de-fusing the potential
for controversy and legal challenge that new legislation introducing these
principles and these concepts could bring in its train ?

This is what has occurred. Incidentally, it is not a theoretical point,
but it is a very pragmatic point, evidence of which can be found in the
experience of Spain, where the new 1985 statute has been challenged
before the Constitutional Court on the grounds of an alleged unlawful
appropriation of private property rights of the well owners, groundwater
owners essentially, who brought the case before the Court.

Just restricting myself to the Mediterranean area, I remember reading
that also in Israel something similar happened when the new legislation,
introduced in 1959, was challenged before the Supreme Court, essentially
on similar grounds.

Also outside the Mediterranean area Court challenges have been
brought against innovative legislation of this kind, for instance in Western
States of the United States which also adopted the same principle.

However, if we just restrict ourselves to the Mediterranean area, we
realise that there have been only a few such challenges which were all
resolved in favour of the new legislation. Claims from private former
owners or users of water resources were all rejected in legal suits and no
compensation was ever granted by the Courts who reviewed these cases
under a variety of legal, and I would say perhaps also political,
considerations.

The point is that in the legislation that introduces these new concepts
there is also considerable attention devoted to the transitional phase, from
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the old system of water rights to a new system of water rights, in order
to de-fuse the potential for claims from existing water users affected by
these changes and claiming the taking of constitutionally-protected
property rights.

These transitional clauses generally consist of bringing within the fold
of the new legislation existing users by granting them variously qualified
rights to continue using their waters under certain conditions, and
provided certain procedural standards (registration, declaration ....) are
met.

In general, the legislators hope and expect that by accommodating
the existing users they will avoid legal suits and challenges against the
legislation, for existing rights have been essentially recognised and allowed
to continue.

In Spain that has not been the case. Also in Israel a Court case was
brought, but no compensation was granted. As far as I know, no Court
has ever awarded compensation to existing legitimate users of water as
a result of legislation bringing within the fold of the State public domain
and State control water resources, notably groundwater.

This concern is real. I mentioned a 1995 Water Act adopted by the
Moroccan legislator. Again, one can find this concern quite prominent
also in this legislation, where there is provision for a recognition of vested
rights that are claimed within five years of the entry into force of the new
statute. But these rights are not unqualified, they are qualified by, and
subjected to, the planning provisions.

Another interesting feature of this piece of legislation is that vested
rights which are recognised but which are in excess of the requirements
of the owner must be given up against payment of either compensation
by the State or against compensation of a purchase price by the
beneficiary of this cession, of this devolution of excess rights.

It is an interesting feature that has, I think, quite some value and
some attraction from the standpoint of ensuring that after all the
government has some say over the manner in which and the extent to
which these rights – existing, vested rights – can be accommodated by
the new legislation.

In parallel with the expanding scope of the public domain of the
State, according to the Napoleon civil law tradition or the guardianship,
trusteeship role of the State in common law tradition, users are still able
to access water and to use and develop it under the instrument of
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usufructuary type of rights: not ownership rights, but rights of use that
are subject to terms of duration and conditions.

One of the chief effects of bringing water under State control is for
the government to exercise control over the process of allocating and,
above all, re-allocating, water for use. For it appears quite important in
the light of changing economic and social priorities and technologies, to
be able to move water from one use to another, from one user to another.

The question that arises concerns the manner in which the govern-
ment can exercise intelligently its role of allocator of the resource for
various uses. And also, how does one bring in the legislation what I call
checks and balances, to make sure that the government does not make
arbitrary or capricious decisions ?

It is very easy for the government to say « well, I know better » but
this lends itself to total arbitrariness. Hence, one can find in the legislation
mechanisms that seek to guide and orient the decision-making authority
of government in the allocation or re-allocation of water resources.

These mechanisms consist, for instance, of planning. Water resources
plans at the river basin level or national level or both, provide essentially
the basic policy parameters for governments to predicate on their
micro-level decision-making for allocating water to this or that other use.

Plans and elaborate provisions on planning at the river-basin level
and national level can be found, for instance, in the legislation adopted
by France in 1992. You have here two different levels of planning, one
at a more general level, schémas directeurs d’aménagement des eaux, and
the second, on a more detailed level, schémas d’aménagement de gestion
des eaux, that operate at river-basin level or groups of river-basins level.
One can find detailed legislation and planning provisions in the 1995
Spanish Water Act, that provides for river-basin plans.

Also the Italian legislation provides for the formation of river-basin
plans.

In the Southern rim of the Mediterranean, Algerian legislation
provides for the preparation of schémas directeurs d’aménagement, mo-
bilisation et affectation des eaux at river-basin level. In Morocco, you have
a plan directeur d’aménagement integré des ressources en eau at the level
of river-basins, with a twenty year-time horizon. In Tunisia we have plans
directeurs des eaux, that have been established at the regional level,
because there is no division of the country by basins.
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The essential thing is that planning instruments are provided for by
the legislation not only of the Northern tier of the Mediterranean
countries, but also of the Southern rim. The interesting feature is that
these plans tend to have binding effects, they are not just indicative so
that the government could eventually ignore them. They are truly binding
on government micro-level decision-making.

This could be a very interesting field of research, for what does
binding mean ? Does it mean that you can take a micro-decision to
allocate water to Mr. X or Miss Y and you can challenge it before the
court because that decision is in violation of a provision that can be found
in the water plan ? Can we carry the binding effect of plans to that level ?
That is an open question.

I find that this is quite an intriguing spin-off of these provisions, an
aspect as yet untested.

The law may endow the plans with binding effects, but how do you
make this binding effect actually work ? One possible mechanism could
be, for instance, to tie public funding for water projects to compliance
and conformity with the provisions of a plan.

But what happens when the project is an entirely private-funded one,
how does one really make this concept operational ?

Additional checks and balances result from minimum flow require-
ments, or from the concept of a water « reserve ».

In other words, the legislation may reserve a flow of water or a
quantity of water for certain priority purposes, notably the protection of
riverine ecosystems or the satisfaction of priority drinking water supply
needs and requirements. In our own context, the Mediterranean, I know
that the French fishing legislation laid down minimum flow requirements
for the protection of fish habitats.

As for the « reserve », a very interesting example of legislation that
retained and elaborated on this concept is the new South African Water
Act, enacted on July 1998.

The concept is the following: the Government « freezes » an amount
of water and reserves it for ecological protection purposes and for the
satisfaction of basic human needs.

As a result, reserved water cannot be allocated but for the statutory
priority uses and priority purposes.

Yet another mechanism to bring checks and balances in govern-
mental decision-making is the prior requirement of environmental impact
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assessment of proposed water abstractions, in addition to wastewater
disposal. If one intends to abstract water, one has to go through a process
of evaluation of the environmental impact of this abstraction on the
ecosystem, on availability of water downstream and so forth. This is, for
instance, a mandatory requirement introduced by the French Water Act
of 1992. It has been made mandatory now, whereas these EIA require-
ments can be usually found in a separate piece of legislation, notably
environmental legislation. In France, the EIA requirement were taken
from there and absorbed into the Water Act, which is quite a novel
approach.

Hence, fully-fledged environmental impact assessment is now part
and parcel of the evaluation and assessment of a proposed abstraction,
in order to provide additional elements and data for the government to
predicate its decisions on. By consequence, the government will be in a
position to make allocation decisions based on knowledge of all para-
meters and factors.

Another interesting dimension of the legislation governing the
allocation of water for use, is the role of the market as a complement,
or in the extreme, as a substitute for the Government in the allocation
of water resources.

I will not launch myself into a tedious discussion of the pros and
cons of the market. A market mechanism for water allocation undoubtedly
responds to well-founded concerns for the efficiency of allocation and use
of water.

Still, one has to weigh efficiency with equity. The balance between
equity and efficiency is very central and very critical to introducing market
mechanisms in the legislation for water resources management. This has
resulted in regulated market mechanisms operating in a vast majority of
the countries which have adopted a market approach (see Western States
of the Unites States, Mexico, Australian States).

As for the Southern Mediterranean context, even most recent
legislation does not allow for the marketing of water rights. The reason
lies in that, in order for a market to operate, you have to sever, to separate
the water from the land, and that is quite contrary to the concepts
embodied in the legislation of the Southern Mediterranean rim, where
instead water goes with the land, is appurtenant to the land and cannot
be severed from it.

124 Stefano Burchi



As a consequence, water cannot be transferred but together with the
land. In fact, there are all sort of provisions that tie the water to the land,
which is particularly true for irrigation water. This is only one aspect, for
in this legislation it is also very frequent and normal that water right
concessions/authorisations attach to a specific use. It hence becomes
impossible to change the use, unless by going through the motions of
seeking a government review of authorisations and a re-orientation of
choices. It is not allowed to just trade and/or change a purpose of use
or location of use, for there are all sorts of impediments to it.

However, also in the Northern rim there is not much practice on
water markets. Yet, a proposed new European Union directive on water
policy introduces opportunities for incorporating these new concepts in
the legislation of EU member States.

I know that in Spain, for instance, thought is being given to possible
amendments to the 1985 Water Act with a view to introducing a market
mechanism for the transfer of waters. It is not a liberal system of
tradeability, it is actually a very controlled system. But still certain
rigidities that are built in the 1985 legislation would be relaxed
significantly, in order to allow users to re-allocate water through a
contractual instrument.

Coming now to pollution control, there is a large body of legislation
that has developed over control and prevention of pollution of water
resources.

There is an important distinction to be drawn between pollution of
water from point sources and pollution of water from non-point (or
diffuse) sources. Significant experience has been developed, together with
a good body of evidence, as to tested approaches to controlling pollution
from point sources. Legislation throughout the Mediterranean context
prevents and controls pollution from point sources through licensing
mechanisms, permits for wastewater discharge assorted with effluent
quality standards, ambient quality standards for the receiving water and,
as a recent development, the use of non-regulatory financial mechanisms
such as charging.

That is nothing novel, for it can be found virtually everywhere. What
is novel is instead the other dimension of pollution, a more insidious and
difficult one to control, which is the control of pollution from diffuse
sources. Particularly, pollution caused by the runoff of cultivated fields
where fertilizers, pesticides and like substances are used. These substances
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get washed away by diffuse runoff ending up under the ground and
contaminating groundwater sources, or get washed in surface waters and
contaminate freshwater sources, rivers and so forth.

How does one handle this problem ? Obviously, authorisations and
permits for waste water discharges do not make much sense, for one
cannot track pollution down to a specific outfall or discharge. The
approach is thus to control the use of these inputs of agricultural
production and, in association with this, to control the use of the land.

I did not find evidence of this in the legislation that I reviewed in the
Southern tier of Mediterranean countries. Maybe this is not a problem yet,
but I am convinced that sooner or later, especially where very intensive
irrigated agriculture is practised – like in Morocco, Tunisia, Israel I
presume – the problem will arise, and so the necessity to tackle it.

Surprisingly, I did not find any such trace in the 1995 Moroccan
Water Act, which is quite recent.

I would like to draw your attention to the approach that has been
taken on the above by the Northern tier of Mediterranean countries in
the wake of the 1991 EU Directive on the control and prevention of water
pollution from nitrates employed in agriculture. The approach consists of
designating areas for controlled land use, particularly controlled agricul-
tural practices and cultivation. In other words, States are to introduce
restrictions to land use practices and cultivation practices, but without
necessarily resorting to compensation mechanisms.

Again, we are back to the question that I was raising in the outset:
affecting private property rights, infringing upon private property rights
of cultivators, land owners. There is no provision in this European Union
directive for compulsory compensation schemes. This is contrasted by the
English Water Act of 1989, that introduced for the first time this concept
and preceded the European Union directive. This Act did contain a
provision for the introduction of compensation schemes for land owners
affected.

A final substantive point that I would like to touch upon is the role
of river basins as units of special-purpose Government water adminis-
tration. This is not a generalised approach or trend, but simply there is
a lot of attention to these particular geographical units as a basis for
articulating a special-purpose Government water administration.

We find this articulation in Spain, there is a long tradition for that
in France, we find it although with different connotations in Italy as well.
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And interesting enough, we find it provided for in the Moroccan 1995
Water Act. The introduction of these units is planned in Algeria, where
government policy tends to introduce a river basin kind of water
administration. In Israel, there is a somewhat more limited experience
with the Yarkon River authority, which is a rather special-purpose sort
of administration.

There certainly is a range of experiences and approaches along the
lines of establishing a special-purpose Government water administration
at the river basin level. One of the common denominators that one finds
across almost the full spectrum, with the notable exception of Italy, is
the concern to bring the interests of water users in the river basin
administration.

Water users are represented on one or the other of the bodies
forming the structure of river basin units. They are generally a minority
inside decision-making bodies, but tend to be a majority inside the
advisory bodies of the units. This is the case of Confederaciones
Hidrográficas in Spain and of the French Agences de l’eau, formerly
Agences financières.

In Morocco, instead, only agricultural users are represented in the
river basin agencies. In Italy there is no representation whatsoever of user
groups, for the river basin agencies in Italy consist only of Government
representatives. There is a range of differences. But the common
denominator, and one of the driving rationales – and I don’t know why
in Italy it was done otherwise – for establishing these units of Government
is to open decision-making mechanisms to users representation.

One last remark, another point for useful research, which we in FAO
have started already to do, leads to the following considerations. Once
new legislation has been adopted that responds to all adequate concepts
of Government control, Government guardianship, Government public
domain, where Government asserts itself as the allocator of water resource
for use with a system of water rights, water concessions and permits, and
as controller of water quality through a licensing system of waste water
discharges, how can such legislation be brought into operation ?

How to translate all of this body of regulatory legislation into
workable day-to-day, smoothly functioning, administrative practice ? This
is the next-generation challenge in FAO’s technical assistance.

Through its advisory assistance in water legislation to Member
countries, on request, FAO is bringing in this new dimension in water
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resources legislation: the administration of it, how to administer these laws
and how to make them work. As a result, FAO is increasingly assisting
countries in the actual implementation of legislation and complementing
its advisory role to member countries.

This is yet another dimension that one tends to forget, particularly
lawyers when they write laws and ignore their implementation for it is
somebody else’s business. But we have to bring in that dimension if we
want to have a properly functioning system where all these concepts that
I have been mentioning actually work and make a difference. There are
very successful and useful examples of this from developing countries as
well, since it is not only a privilege of rich and developed countries to
have been successful on this.
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A DEMAND MANAGED
WATER CULTURE

by Fatma Bassiouni *

Introduction

In Egypt the acceleration of economic and demographic develop-
ment, together with rapid urbanization, growing industrialization, and
agriculture have stepped up the pressures on the country’s water
resources, triggering an increase in demand. The most critical constraint
facing Egypt is the growing shortage of water resources accompanied by
the deterioration of water quality. This situation is all the more alarming
as Egypt is an arid country, depending on a single source of water – the
Nile River.

The soaring demands for water are met with attempts to increase
supply at very high costs. Thus the trend of unrestricted water use to
which users are currently accustomed to – for urban communities are
rarely confronted with the impacts of their resource consumption – will
not be altered, although water resources will continue to become sparse
in the near future.

Moreover, conventional water policies that revolve around matching
water supply to demand by expanding water supply without attempting
to curb or reduce demand are no longer feasible. As Martin Hvidt notes,
« there are two main ways one can match demand with supply: either by
reducing demand or by increasing supply. [ . . . ] In spite of the increasing
scarcity of water, however, there are virtually no indications of attempts
to reduce water demand in the three main water-consuming sectors »
(« Water resource planning in Egypt » in The Middle Eastern Environ-
ment published by St Malo Press, 1995).

Soaring demands cannot be adequately met by relying solely on
increasing supply when a country overwhelmingly depends on a single
source. With respects to Egypt that single source is the River Nile, and
the country’s share is limited by international treaty to 55.5 billion cubic
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meters of water per year. While the river currently meets 90% of the
country’s needs it is unclear whether by the year 2050 when the
population reaches the 100 million mark, the situation will remain as rosy.
Subsequently, a shift in water management from a supply bias towards
a demand oriented approach is necessary. Demands must be reduced and
curbed on the principle that water is not infinite; and a new water
conservation oriented mindset, « water culture », introduced.

Demand Oriented Measures for Water Conservation

Demand management tries to reduce and control water demands, as
well as improve overall water use efficiency. Demand management
allocates available water to competing user groups according to need.
Water is often considered a free good in many countries where a supply
oriented approach attempts to serve water in quantities, relying on the
assumption that the user will make proper use of it. This has been the
case in Egypt for several decades.

However, such a surplus bias system wastes considerable amounts of
water, since the precious resource is then taken for granted and no
incentive is made to conserve it. In contrast, a demand oriented approach
assesses the real demand for water and tries to urge the users to conserve
water and make better use of it.

Demand oriented measures that can be implemented in Egypt include
the following:

1. Shifting to less water demanding crops. For instance, introducing
cropping patterns with low water requirements (i.e. abandoning rice and
sugarcanes for other cropping patterns).

2. Improving the efficiency of the existing public water supply system
by reducing losses, detecting leakage and improving irrigation distribution
and conveyance efficiency. Inefficient water systems are a major source
of water loss. In the developing world, in many cities, faulty pipes and
illegal connections waste between 20 to 50 percent of public water
supplies.

In Egypt the current losses in the distribution system are considered
too high. Water conservation measures need to be implemented and
practiced by all water users and unnecessary or wasteful uses need to be
reduced or eliminated where possible. A sound, reasonable, and effective
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water conservation culture can make the difference between adequate
supplies and shortages.

3. Introducing implementation incentives for water conservation
which might include various kinds of land or crop taxes, production
charges, water pricing, or subsidies for water conservation. Moreover,
water is usually priced much lower than the actual cost of securing,
treating, and distributing it, leaving little incentive for households and
industries to conserve water. Letting users pay for water or making it more
expensive by paying the costs to treat and deliver water will awaken
awareness to the scarcity of the resource. For, water scarcity is closely
linked to water use, thus the cost of water should be made higher. We
must finally shift to viewing water as an economic commodity, as we
already do with electricity.

While there are possible alternative energy sources for the future, the
only alternative to water is water.

4. Finally, introducing public awareness campaigns aimed toward
advocating a new water culture in a society based on the principle of
conservation. The significance of water conservation in irrigation and
domestic uses can be promoted through such public awareness campaigns.

Water Culture

The notion of a water culture is not a relatively new phenomenon.
For instance, a water conservation consciousness prevailed during Ancient
Egyptian times when the Pharaohs extended annual tribute to the Nile.

People were conscious of the importance of water.
On Egypt’s dry north-western coast for the thousands of indigenous

Bedouins whose ancestors have settled in the area since the 17th century,
the area’s water resources are scarce. In response, the Bedouins have
developed an intricate web of strategies for managing their water
resources. For instance, they have traditionally moved around water. The
obligation to conserve water is imbedded in Bedouin culture because their
very existence revolves around water. Naturally, I am not promoting that
the urban population of Egypt gradually metamorphose into nomads, but
what I am suggesting is that we link indigenous knowledge to modern
water management concepts in seeking sustainability in Egypt.
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What better source for a modern water culture is there than the
knowledge of a region’s inhabitants whose lives revolve around scarce
resources, and in response have a dynamic concept of management. The
Bedouins detailed knowledge of their surroundings is illustrated in their
identification of 7 types of rainstorms, and 27 soil types, according to
which they estimate areas that can be planted and the yields that can be
obtained under these different rainfall conditions.

This indigenous knowledge, the Bedouins’ use of natural resources,
how they view water and how they undertake decisions about it is an
element that should be enshrined in a modern water culture for the urban
populace.

Conclusion

Thirst for water will become one of the most pressing resource issues
of the 21st Century. Global water consumption is rising and continues
to grow rapidly. In Egypt the scope and extent of water conservation is
decisively shaped by the shift to a demand oriented water management
strategy, in other words a demand managed water culture. Such a policy
is imperative for Egypt and other arid countries facing similar water
constraints.
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WATER MANAGEMENT
IN THE NILE BASIN:
OPPORTUNITIES AND CONSTRAINTS
by Aziza M. Fahmi *

Introduction

The demands for water are growing exponentially, and as a result
the demands to develop international water bodies are becoming more
pressing than before. As countries begin to equate water resources with
national interest and security, the development of international water
bodies in the absence of treaties between the co-basin countries for
utilization will be politically risky and complex. Moreover, existing treaties
regulating the use of shared water resources are often deficient.

Thus the development of appropriate legal and institutional arrange-
ments for managing international water resources must recognize the
importance of two major components for such an endeavor. First, that
political considerations will have an important bearing upon future
institutional frameworks for the management of international water
bodies. And second, the role of international law in a particular
international basin. Any rational management of international water
bodies must take into consideration pre-existing legal regimes.

Consequently, political considerations and existing legal regimes will
need to be integrated in any institutional arrangement that attempts to
provide long range integrated planning, development and exploitation of
the waters of a common river at basin level. This paper focuses on the
opportunities for and the constraints of an institutional framework in the
Nile Basin. Egypt’s water supply is limited to the country’s share of the
Nile water which is fixed by international agreements to 55 milliards cubic
meters per year. As Egypt’s population continues to grow, as urbanization
increases, and as agriculture expands, the country will face increasing
water needs. While at the moment the Nile River meets 90% of Egypt’s
water needs, Egypt remains a water poor country, and with the increasing
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population rate, the country will face an impending water crisis. In order
to meet the demands of the future and avert a water crisis, Egypt is
developing new water resources, and improving the management of the
existing system. The challenge has been to develop an efficient water-
management strategy as well as the necessary legislation and administra-
tion for the effectual management of Egypt’s water resources.

Legal Regime of the River Nile

The rapidly multiplying population in Egypt and the expanding
economy are causing a constant increase in the demand for water. This
can only be met with a proper institutional framework to provide long
range integrated planning, development and exploitation of the waters of
the Nile at basin level.

In the past, the utilization of the waters of the River Nile, like any
other international river, had been approached through ad hoc action. The
geographical characteristics of the Nile, stretching from the Equatorial
Lakes in Central Africa to the Mediterranean Sea, passing through
countries with a variety of climates, from areas of abundant rain to dry
arid desert areas in the north, rendered the ad hoc utilization of its waters
to be concentrated in the desert part of its basin in the north. However,
the bulk of the Nile water was annually wasted into the sea. This has
led to intensive studies of the quantities of water carried by the main
stream and its tributaries throughout the year. It may be said that these
studies started over a thousand years ago because the Nilometer built on
Rhoda Island in Cairo to measure the level of the Nile dates back to 860
AD. Today, levels and discharges of the principal tributaries and of the
main stream are measured at many points from the remote sources in
Central Africa to the Mediterranean Sea. The Nile is one of the few great
rivers in the world upon which such an accurate and extensive system
of measurements is carried out.

Moreover, the projects necessary to supply the maximum possible
water for irrigation were studied and a plan was finally approved. This
plan was mainly based on over-year storage in the lakes of Central Africa
and Lake Tana in Ethiopia, and also on the recovery of the water lost
in the swamp regions in the south of the Sudan. The total amount of
water that could be utilized from the river every year for irrigation in
Egypt and the Sudan by these projects was estimated at 64 milliard cubic
meters. At the time the total amount of water actually utilized by the two
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countries was 52 milliard cubic meters, 48 in Egypt and 4 in the
Sudan. That is, the proposed projects will make available 12 milliard
cubic meters to both countries. As the average annual discharge of the
River Nile is 84 milliard cubic meters, this means that 20 milliard cubic
meters are lost every year into the sea. It is important to note that these
projects actually do not make use of the flood water, because the amount
of silt carried by the water coming down the slopes of the Ethiopian
Mountains during the flood time is so great that it will gradually deposit
and fill any reservoir built for the storage of silt water.

During the nineteenth century, Britain, the colonial power occupying
Egypt and the Sudan – both desert countries that completely rely on the
Nile water for their existence – entered into a series of agreements with
the countries around the sources of the river in order to maintain the
natural condition of the flow of the water for the benefit of the lower
arid states of Sudan and Egypt.

Agreements that restrict the sovereignty of a state are indications of
the reciprocity of interests of the contracting parties. If these treaties are
boundary or territorial treaties they become binding not only on the
contracting states, but also on any other state that succeeds one or both
of the contracting states. The rights and obligations stipulated in such
treaties are said to run with the land and can only be altered by
agreement. This is the view upheld by opinio juris and international
tribunals and has been codified as a rule of law by the UN Convention
on State Succession signed in Vienna in 1978.

The first three treaties Britain concluded, that of 1891 with Italy
concerning the river Atbara, and that of 1902 with Ethiopia concerning
Lake Tana, the Blue Nile and river Sobat, and that of 1906 with the
Independent State of the Congo concerning the Semliki river, were all
simple boundary treaties in which Britain was interested in maintaining
the natural flow of the river. Thus the treaties stipulated that no
construction or works shall be carried out that will affect the natural flow
of the waters except after agreement with Egypt and the Sudan. The legal
structure of these treaties is territorial and perpetual.

Following the First World War, Tanzania became a British colony
and Rwanda and Burundi became Belgian colonies. As the three territories
lie on the upper sources of the Nile, and were interested in water, an
agreement was concluded between Britain on behalf of Tanzania and
Belgium on behalf of Rwanda and Burundi regarding the utilization of
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the waters of the boundary rivers either for hydro-electric power
development or irrigation.

As regards power generation, it was agreed that water diverted within
the territory of either contracting state shall be returned without
substantial reduction to its natural bed before becoming a boundary river.
As regards the requirements for irrigation, it was agreed that notification
of any works shall be given to the other government six months before
commencing operation in order to permit the consideration of any
objections that maybe raised. This treaty organizes the utilization of the
river but does not consider any co-operation for the development of its
resources.

In 1929 an agreement was concluded between Egypt and Britain
which covered most of the Nile Basin, because Britain signed the
agreement on behalf of the Sudan and all the British territories in Africa
interested in the Nile water or one of its tributaries. The main theme of
this agreement was to allay Egyptian fears as regards British behavior
towards the Nile waters, and prevent the repetition of any unilateral action
by Britain as was taken in 1924. Following the murder of the British High
Commissioner, Britain issued an ultimatum to the Egyptian Government,
that the Sudan was free to irrigate an unlimited extent of land in the
future. The 1929 Agreement thus completed the missing link in the
international legal regime of the River Nile and brought the Nile water
question within the scope of customary international law. The agreement
fixed the rights and obligations of the parties, apportioned the water
between Egypt and the Sudan on the basis of the principle of equitable
apportionment based on the findings of a commission. The basic points
of this agreement were:

(a) To impose an obligation on Britain not only as the represen-
tative of the Sudan, but also as representing all territories under its
occupation, Uganda, Kenya, and Tanzania not to interfere with the natural
flow of the water entering Egypt.

(b) That any works required by Egypt in the Sudan is to
constructed, maintained and administered by Egypt.

(c) The Egyptian officials at the Sennar Dam in the Sudan are to
ensure that the regulation of the water is carried out as agreed.

All the five treaties mentioned so far do not take into consideration
the co-operation of the riparian states for the development of the river
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and its resources, they simply state the obligation of the parties concerned.
The first treaty on the River Nile to deal with multi-purpose development
is that concluded between Egypt and Britain on behalf of Uganda in 1953.

Uganda is a country with abundant rain fall. It is almost not in need
of Nile water, but it is in need of hydro-electric power. Egypt is an arid
land in need of water for irrigation. Both countries concluded the Owen
Falls Agreement for building a dam across the river that will store water
in Lake Victoria for Egypt and generate electric power for Uganda.

In 1959 the Sudan and Egypt, the main consumers of the Nile waters
concluded an agreement for the full co-operation, control and utilization
of the waters of the river (96). The first of its kind in the Nile basin. This
was achieved by building the High Dam at Aswan, capable of storing all
the Nile water that was annually wasted into the Mediterranean Sea. The
High Dam is the first link of a series of projects for over-year storage.
In order to enable the Sudan to utilize its share of the water the agreement
stipulated that the Sudan build the Roseris Dam on the Blue Nile together
with other works which the Sudan considers essential to the utilization
of its share of the water. The legal structure of this agreement can be
summarized:

First, the amount of water used by each Republic before concluding
the agreement was considered to be its acquired right. This is an
acceptance of the principle of protecting existing uses.

Second, the water stored by the High Dam is equitably divided
between the two Republics. Sudan was compensated for her low share
under the 1929 Agreement.

Third, it arranged for compensation for damage caused by building
the High Dam.

Fourth, the co-operation of the two Republics in the execution and
administration of projects calculated to recover waters lost in the swamps.
The net yield of these projects is to be divided equally between the two
Republics, and their contribution to the cost shall also be equally divided.

(96) The 1959 Agreement is an implementation of the principle of optimum because it
makes use of 22 milliard cubic meters that were annually lost into the Mediterranean Sea.
Egypt is actually using only 55.5 milliard cubic meters out of a total of 2,00 milliard cubic
meters of water resources in the Nile basin. Egypt relies totally on the waters of the Nile
for its existence, for its survival because it is an arid desert land. The right of veto by lower
riparian states is over-estimated because the lower state is always at a bargaining disadvantage.
It will never deliberately misuse the privilege of sanctioning a development scheme of an upper
basin state. Furthermore, the principle of abuse of right, basic to the Law of State
Responsibility will hinder any unreasonable use of the right of veto.

Sustainable Management and Rational Use of Water Resources 137



Fifth, the agreement takes into consideration that Egypt, on account
of the progress in its planned agricultural expansion, may find it necessary
to start on any of the projects to increase the yield of the Nile. In this
case Egypt is to start execution of the project at its own expense, and
when the Sudan is ready to utilize its share it shall pay to Egypt its share
of the expenses.

Sixth, the establishment of a Joint Technical Commission formed of
an equal number of members from each Republic, to ensure the technical
co-operation between the two Republics. The decisions of the Commission
have to be approved by the Governments of the two Republics.

Seventh, the Agreement also deals with the procedure to be followed
if construction work is required outside the boundaries of the two
Republics, and also deals with the procedure to be followed in order to
meet the claims of other riparian states for a share in the Nile waters.

Thus the 1959 Agreement complies with customary international law
and all the principles upheld by jurists, international tribunals and
organizations as guiding principles for the development of international
river law, namely (97):

(1) Recognition of the principle of established rights.

(2) Equitable apportionment of surplus water.

(3) Co-operation for the development of the river resources
through a joint commission.

(4) And finally lays down the procedure to be followed to meet
the claims of other riparian states for a share in the Nile Waters.

In 1967 five Nile basin states, Kenya, Tanzania, Uganda, Sudan and
Egypt, for the first time signed an agreement to co-operate in carrying
out hydrometeorological studies in the basin of the Equatorial Lakes.
Rwanda and Burundi later joined in the studies thus extending the survey

(97) The rights of upper riparian states for a share in the Nile waters are safeguarded
in the 1929 and 1959 Agreements when these territories were still under colonial rule. Ethiopia
can build dams that do not necessarily affect Egypt’s share because Ethiopia has a minimum
rate of rainfall of 1,000 mm per annum. The projects for making optimum use of the waters
of Nile laid down in the early nineteenth century were based on storage in Tana and Lake
Victoria. A comprehensive agreement is the most ideal solution to the Nile basin because such
an agreement will consider the Nile as a unit where all claims of the different riparian states
can be accommodated. The water usages in the Nile basin are not competitive but rather are
complimentary and there are 1,900 milliard cubic maters of water resources in the Nile valley
to be utilized.
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to the whole catchment area of the upper reaches of the Nile. The success
of these studies has induced the riparian sates to consider seriously the
formation of a permanent joint technical commission for the Nile
Basin. This joint technical commission as envisaged over two decades ago
did not come about because of political implications between the
countries of the Nile Basin.

Other examples of successful regional co-operation and management
are the Endugo Group, the Kagera Basin, the Nilotech, the Nile Water
Commission, recently the ministers of natural resources and water of the
Nile Basin, meeting in Tanzania recommended the establishment of a
comprehensive framework that includes all nine states in the Nile Basin
for the comprehensive management and development of the basin.

When considering requirements for sound water management in the
Nile Basin, several factors must be taken into consideration. First, the
difference in climatic and hydrological features along the basin. The
annual amount of rainfall along the Mediterranean coast is 200 milli-
meters, dropping at Cairo to 2.5 millimeters, while at Aswan there is no
rainfall. Further south to Khartoum the rainfall rises to 400 millimeters
and the farther south one goes the more the quantity and duration of
rainfall. So that around the Great Lakes the rainfall rises to a maximum
of 1,800 millimeters and is fairly distributed all year round, while in
Ethiopia the rainfall reaches a minimum of 1, 000 millimeters per annum.

This natural condition is very important when assessing the require-
ments of water in the different regions of the Nile Basin on the basis of
a reasonable and equitable share.

The other interesting characteristic natural feature of the Nile is that
all the Nile states lie around the sources of the river with the exception
of Egypt and Sudan. Kenya, Uganda, Tanzania, Rwanda, Burundi, and
Zaire lie around the central African lakes, while the eastern sources lie
within Ethiopia. As regards the main river, it runs almost entirely through
desert arid lands before reaching the Mediterranean sea, transforming the
barren desert into the two sates of Sudan and Egypt.

Another important feature is that all the Nile riparian states,
bordering the sources of the Nile, though predominantly agricultural
countries, rely on rain for agriculture. That is why Nile water has not been
used in that part of the basin to an appreciable degree. While Egypt and
Sudan rely on the waters of the Nile for their agriculture.
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This shows the non-competitive character of the uses of the water
in Nile Basin which reaffirms that the uses of the Nile waters are
complimentary and not contradictory.

In view of the above, when considering efficient water management
in the Nile basin two legal principles must be taken into consideration
in any future assessment and management of unutilized water in the Nile
basin.

These principles are established riparian rights and equitable ap-
portionment.

The reallocation of water may be accepted by some jurists, but states
will be reluctant to accept that principle. A state that has built its economy
– indeed maybe its very existence – on the waters of a common river
will hardly accept a reassessment of the waters of that river. The principle
of safeguarding existing rights has been recognized by international
treaties.

Frank Clayton, counsel of the US section of the International
Boundary Commission, made the following sweeping statement after
reviewing the international treaties on the subject « . . . in all those I have
been able to find, the starting point seemed to be the protection of
existing uses both in the upper riparian country and the lower riparian
country ». The principle was also acknowledged by the Permanent Court
of Arbitration in the Grisbadarna Case between Norway and Sweden
when the court maintained « dans le droit des gens, c’est un principe bien
etabil qu’il faut s’abstenir, autant que possible, de modifier l’état de choses
existant de fait et depuis longtemps ».

The problem becomes more acute when dealing with arid land which
is totally dependent on water. The Indus Commission in dealing with arid
land laid down the following principle which was also acceptable by both
disputing parties, « in the general interest of the entire community
inhabiting dry arid territories priority may usually have to be given to an
earlier irrigation project over a later one. Priority of appropriation gives
superiority of rights ». Existing uses in the case of the arid lands of Egypt
and Sudan can hardly be disputed and equitable apportionment must be
applied only to that portion of the water of the river not yet apportioned.

This abridged study of the legal institutional management prevailing
in the Nile basin reveals the existence of recognized rules of customary
international law that govern the rights and obligations of the Nile Basin
states regarding the utilization of the Nile water. These rules stem from
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the obligation not to cause unlawful harm to others which is considered
as one of the basic general principles of law governing good neighbourly
relations. This principle has been acknowledged by the international
community to be applicable to relations arising from the different
utilization of the waters of a common river. The rules of customary law
reflected in the Nile water agreements could be summarized in the
following principles:

(1) Principle prohibiting harmful unilateral actions.

(2) Principle of exchange of information and notification of works
or projects to be undertaken.

(3) The obligation to refrain from causing damage to other basin
states and the principle for compensation for damage caused.

(4) The prohibition of diverting the course of a tributary or
tributaries.

(5) The right of each state to a reasonable use of the waters of the
Nile, taking into consideration the extent of the dependence of each state
upon the waters of the river.

(6) Respect for pre-existing agreements among Nile Basin states.

(7) Respect of pre-existent appropriation of water.

(8) Equitable apportionment of the water, taking into consideration
the characteristic natural feature of the basin which includes:

(a) all water resources from wells, rain, underground water.
(b) the protection of existing allocations of arid land.

It is evident from the above material that the principles of inter-
national law that developed in the Nile Basin are based on the social
interdependence of the states in the Nile Valley. The recognition of the
interdependence of the Nile Basin countries has led to the evolution of
a legal regime that is founded on co-operation between countries sharing
the Nile. By analogy, the efficient management of international water
bodies must also consider the inter-dependency of countries that share
the same river, as well as existing legal regimes in order to benefit all
the concerned countries.
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Constraints to International Water Management

The demands for water are increasing fast, and as a result the
demands to develop international water bodies are becoming more
pressing than before. International water bodies have not been resorted
to in the past because of a lack of treaties on water allocation between
the countries concerned. The absence of agreements combined with the
fact that water resources are becoming steadily scarce are increasing the
potential for conflict over water resources in the next century.

As countries begin to equate water resources with national interest
and security, the development of international water bodies in the absence
of treaties between the co-basin countries for utilization will be politically
risky and complex. Moreover, existing treaties regulating the use of shared
water resources are often deficient.

The development of appropriate legal and institutional arrangements
for managing international water resources must recognize the importance
of two major components for such an endeavor. First it must be
recognized that political considerations will have an important bearing
upon future institutional frameworks for the management of international
water bodies.

The management of water resources that are shared by two or more
countries are constrained by a variety of factors that range from technical
to environmental to economical, but it is the political factors that intensify
by several degrees the efficient management of such waters.

A second component is the role of international law in a particular
international basin. In a particular international basin prior agreement
between or among the co-basin states will need to be taken into account,
in addition to general international law, in the elaboration of the
institutional arrangement for that basin. Any rational management of
international water bodies must take into consideration pre-existing legal
regimes. Thus, political considerations and existing legal regimes will need
to be integrated in any future overall framework for efficient water
management.

Subsequently, water management on an international level must take
into consideration the existing legal regimes governing the Nile Bas-
in. The reason why no single international institution has achieved overall
management of the Nile Basin is linked to the geo-politics of the Nile
Basin waters.
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The international management of water bodies such as the River Nile
will remain an increasingly complex task if a proposed institutional
framework does not address the issues of geo-politics.

With efficient management, water need not be a source of conflict,
but a source of co-operation. The world is becoming an increasingly
interconnected and interdependent place. The exception should not be
in the area of management of international water bodies.

The Management of Egypt’s Current and Future
Water Resources

Egypt’s water supply is limited to the country’s share of the Nile.
Egypt’s per capita share of water has dropped from 20,000 cubic meters
per year at the beginning of the 19th century to less than 1000 cubic
meters per year at the close of the 20th century. The increase in
population – which rose from less than 2.5 million in 1800 to over 60
million in 1996 – is responsible for the sharp decline in the country’s per
capita share of water.

Presently, Egypt’s population is approaching 64 million. Almost 99
percent of Egypt’s population lives in the Nile Valley and the Delta which
extends southward about 600 miles from the Mediterranean sea and is
one of the world’s oldest agricultural areas, having been under continuous
cultivation for more than 5000 years. Three fifths of population engage
in agriculture.

The Nile river meets 90% of the Egypt’s water needs. Agriculture
accounts for 95% of water consumption. Besides agriculture, water in
Egypt is used for potable and domestic supply, hydroelectric power and
industry.

As Egypt’s population grows – the population is expected to reach
the 100 million mark by the year 2030 – urbanization increases, and
agriculture expands, the country will face increasing water needs.

With this state of affairs, Egypt is attempting to develop new water
resources, and improve the management of the existing system. Conse-
quently, Egypt has turned to recycling of municipal, industrial and
agricultural water, and to groundwater (drainage) withdrawal in the Delta.
The challenge has been to develop a water-management strategy as well
as the necessary legislation and administration for the efficient manage-
ment of Egypt’s water resources.
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Current Water Resource Development

Egypt’s main and almost exclusive source of water remains the Nile
River. The storage capacity of the Aswan High Dam has provided Egypt
with water resource stability. The storage capacity of Lake Nasser can
supply water requirements in the years of minimum flow. Currently, the
1959 Nile Agreement continues to be the chief regulatory instrument for
the management of Nile waters, and in accordance with the agreement
Egypt’s Nile share is fixed at 55.5 milliard cubic meters per year. It
remains amongst the very few international agreements that promote
co-operation.

The focal point of water planning in Egypt has revolved around
harnessing the flow of the river Nile in order to use the waters for
domestic and productive purposes. As a dry arid land, Egypt at present
is attempting to develop additional sources of water supply other than
the Nile in its bid to meet the increasing demand for water. Current more
refined policies of water resource management are considering technical,
institutional, managerial, and legal activities required to plan, develop,
operate and manage Egypt’s water resources on a national level. The
major objective of these policies is sustainability.

The different sources of water supply, however, are not considered
as independent sources, rather they are part of Egypt’s Nile share. These
« different » sources are considered as factors in increasing the efficiency
of the overall system, as Egypt directs more effort on water management,
to improve the utilization of its water resources in order to meet future
increasing demands.

Potential Water Resource Development

Aside from the Nile waters, there are further plans to develop
different sources of water supply in Egypt. The different sources of water
supply, broadly defined, include: (1) the reuse of agricultural drainage
water; (2) desalinization; (3) improvement of the irrigation system; (4) and
the reuse of waste water.

(1). Reuse of Agricultural Drainage Water
An alternative source of water supply in Egypt is the reuse of

agricultural drainage water. Three sources contribute to drainage flows,
all of which depend on the Nile, namely tail-end losses from canals,
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surface flow from irrigated fields, and percolation. The drainage water can
be reused directly for irrigation if the salinity level is low; or mixed with
fresh canal water when the salinity is high.

(2). Desalinization
An additional option is desalinization which is being applied to a few

areas along the Red Sea coast. In view of its relatively high costs,
desalinization has been kept a low priority in Egypt.

(3). Improvement of the irrigation system
An ongoing project exists within the Ministry of Public Works and

Water Resources to implement a plan designed by the National Water
Research Center to improve irrigation efficiency in Egypt. The project is
expected to yield savings by the year 2000. The strategy for irrigation
development in Egypt up to the year 2000 includes (1) the improvement
of control and distribution of irrigation water; (2) the development of field
irrigation systems; and (3) direct pricing of irrigation water.

(4). Reuse of waste water
Although waste water reuse has been applied for centuries in Egypt,

it was formally introduced in 1915 at Gabal el Asfar (north east of Cairo),
after primary treatment, for cultivation. With the creation of new
waste-water treatment plants, the reuse of treated waste-water can be
increased from the present amount.

These additional potential water sources are, however, limited
because they are linked to salinity and pollution problems.

At the moment, the single most ambitious component of Egypt’s
water management schemes is the development of water resources in
Sinai.

The plan is for Nile water to be diverted eastwards towards the Suez
Canal where a massive pumping station which has already begun
operating will push millions of cubic meters deep into the heart of the
Sinai desert. There it will be used to irrigate the nutrient rich land to
create fertile soil for agriculture. This man-made canal – the Al Salam
Canal – is one of Egypt’s most ambitious water projects. The goal is to
provide water into the desert and develop arable land for millions of
people. It is hoped that the canal will ease overcrowding in Egypt’s
massive urban centers where an increasing Egyptian population consumes
48 billion cubic meters of Nile water each year.
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As mentioned earlier, river Nile meets 90% of the Egypt’s needs, and
with an average of 130,000 people per km of arable Nile Delta land, Egypt
must farm the desert to encourage people to move away from the
over-populated centers. Since Egypt already uses all the Nile water it is
allocated by international treaty, halting urban encroachment on the Nile
valley and delta will ease water demand.

Aside from the Al Salam canal, other projects on a national level
include the construction of the new Esna barrage on the Nile river which
allows for new improved water control, providing the required irrigation
water to the upstream canals; the construction of a new navigation lock
at Naga Hammadi Barrage which will save 1 milliard cubic meters of
water per year to be used in irrigating new lands and in increasing the
efficiency of river transportation; the construction of new pumping
stations on Al Nasser canal to irrigate lands west of Alexandria; as well
as implementing the National Irrigation Improvement Project, just to
name a few.

Current Water Management Schemes

In 1850 the first modern water control projects such as barrages and
canals were implemented. With the exception of the Nile itself, every
other Egyptian water transport system is man-made. The concept of water
planning in Egypt began in 1933 when the policy to use the additional
storage capacity made available by the second heightening of the old
Aswan Dam and the Gabal El-Awlia Dam in Sudan was conceived. With
the inauguration of the Aswan High Dam in the early 1970s, Egypt’s goals
to establish over-season storage, over-year storage, and flood control were
met. The first attempt to create a master plan for comprehensive water
use in Egypt was made in 1981 under the auspices of UNDP and the
International Bank for Reconstruction and Development (IBRD).

The more recent endeavours of Egyptian water policy began in 1990
when a ten-year plan covering the period 1990 to 2000 was introduced
by the Ministry of Public Works and Water Resources (MPWWR).
Responsible for national water resources, it is the only body to authorize
use of water from the Nile, canals, drains, and groundwater sources. The
ministry also has control over works built to discharge water into canals,
drains, and the Nile.

Complimenting the ministry’s work in managing Egypt’s water
resources is the National Water Research Center. Established in 1975, the
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National Research Center includes 12 research institutes. Its objectives are
to outline and implement long-term policies for managing the water
resources in Egypt in order to cope with national demands; and solving
the technical and applied problems associated with the general policy for
irrigation and drainage as well as conducting research and assessments.

Concluding Remarks

The above survey indicates that water management in Egypt is
governed by three factors:

1. the degree of efficiency in domestic water management of
hydrological and agricultural technology and application;

2. Egypt’s ability to preserve its position as the principal riparian
actor on the Nile;

3. and controlling the country’s population growth.
An additional crucial factor in Egyptian water planning is the

« international aspect », due to the fact that the country’s water resources
lie outside the boundaries of Egypt. Consequently, any water planning has
to be done in co-operation with the upstream riparians. And thus Egypt
has no control over the planning or the speed of implementing water
management projects at the national level.

Moreover, the approach to water should change from « supply » to
« demand » management which aims at reducing and controlling demands
as well as improving water use efficiency. For instance, shifting to less
water demanding crops, and reducing losses from seepage and the like
in the system.

By the year 2025 Egypt is expected to approach a water deficit.
Subsequently, Egypt will have to strengthen its water management

and planning capability in order to meet the pressing demands of the
future.
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WATER RESOURCES
MANAGEMENT IN SPAIN

by Antonio Fanlo Loras *

Introduction

The opinions and assessments contained in this report on manage-
ment of water in Spain are of my own responsibility and by no means
represent the official stance of the Ministry of Environment of the Spanish
Government.

The contents in my report on management of water in Spain are
divided in four sections: influence of physical conditions (I); legal
framework of the management of water (II); hydraulic Administration (III)
and the policy on water: towards a new water culture (IV).

I believe it is important to define a legal and institutional framework
for a sustainable management and use of water, in the light of theShort-
and Middle-Run Programme of Priority Actions for the Environment,
adopted by the Conference of Ministers of Environment in November
1997, within the framework of the Euromed partnership.

For this reason I will approach each section in such a way that I
be able to state to what extent Spain's legislation and policy on water
follow the recommendations and compromises derived from the men-
tioned guidelines of the European Commission's programme for the
protection of the environment in the Mediterranian area, as well as the
recent Recommendations of the Mediterranean Commission for sustain-
able development on « management of water demand », passed during its
fourth session, recently held in Monaco (October 20-22 1998).

I must point out, nevertheless, that the recent evolution of Spanish
Law of water is basically explained through the accomplishment of
the obligations derived from European Union Law, which may derive
from the Barcelona Convention of the UN's Plan for the Mediter-
ranian.

* Professor of Law of Administration, University of La Rioja.



1. Influence of physical conditions

The law of waters is influenced by the physical and natural conditions
of the territory onto which it is applied; the law will have to match these
conditions. This statement is confirmed by comparative studies of law of
waters. There are some factors which influence the legal institutions
related to management of water: abundance or scarcity of water, the
existence of permanent currents (even navigable ones) and irregular ones,
with strong ebb tides, the abundance of aquifers and underground waters,
the quality of water, the frequency of droughts or floodings, etc. The
response to these physical conditions is the nationalization of the
resources, the implementation of the principles of « prior appropiation »
or « riparian rights », the administrative intervention of the exploitations
through authorizations, the management divided in hydraulic works, the
protection of quality, the prevention of freshets, etc.

This principle obtains special validity in Spain. Water problems do
not stem from the general standard of its natural resources, but from the
time irregularity and the territorial inequality in which they take place.
These imbalances of time and territory in distribution and availability of
water are aggravated by the high evapotranspiration which the Spanish
Mainland suffers (especially the South and the Mediterranean area); the
torrentiality and irregularity of our rivers, with long ebb tides; the growing
erosion of the ground favoured by its slope and deforestation, and of
course by the effects of the climatic change. This time irregularity also
produces a territorial coincidence between severe droughts and torrential
rain which causes serious floodings. There is a water imbalance between
the basins which flow into the Atlantic-Bay of Biscay area and the ones
which flow into the Mediterranean, with the exception of the Ebro (inner
basins and the area from Valencia to AlmerõÂa in Andalusia). In the
Mediterranean area we find 50% of the Spanish population (adding the
touristic seasonal population), in Catalonia and in Valencia there is a high
concentration of industry and there we find the most competitive
irrigation agriculture, which may disappear due to the lack of water.

Because of these circumstances water's natural availability reaches an
average of 8% of the resources regulated naturally in the hydrographical
network. In other European countries, however, the exploitation on a
natural regime reaches 40% of their water resources. This circumstance
explains one of the most traditional characteristics of policy on water in
Spain: the policy ofhydraulic worksdesigned by the end of the 19th
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century and carried out along the 20th century (National Plan of
Hydraulic Works of 1902 and 1933) to promote irrigation as the engine
of economic development (as well as the incipient industry development,
which would be boosted by the production of hydroelectric energy). Spain
has indeed had to build a large number of hydraulic infrastructures (nearly
1,200 regulation reservoirs and other collecting works, as well as large
irrigation channels) as an essential condition to increase the availability
of the natural regime of water. Thanks to this extraordinary investment
our available resources are around 40% of the natural ones, the equivalent
to the percentage of usable water in a natural regime in the rest of
Europe. This extraordinary investment is an essential and unavoidable
condition to have water at our disposal, but it is not enough: the volume
of reserves depends on the random of the rainfall pattern.

For this reason, the legal system of waters in Spain is closely related
with the one of hydraulic works. If no works are built, there is no water
or there is no water with the security -either technical, economic or legal-
which the uses it is aimed at demand: first, human supply and
preservation of water ecosystems; then productive uses -agriculture,
industry, hydroelectric energy. Let me remark that this waters-works
connection has gone beyond our hydraulic Administration. Until 1991 the
central bodies in charge of the policy on waters have gathered around
the General Direction ofHydraulic Works. It is a very important symbol.
This approach has influenced hydraulic policy during this century, which
is basically a policy of works, a clearcutsupply policy, a policy to satisfy
this supply as a response to natural water conditions, which are commonly
adverse. These hydraulic works are most usually promoted and funded
by the State.

These infrastructures provide us with 48,381 hm3/year of gross
available resources which, if we take off the 7,833 hm3/year used for
environmental uses (needs of water ecosystems), give a total of 40,489
hm3/year of net regulated resources (these data have been taken from the
Memory of the Preliminary National Hydrological Plan, 1996). The
distribution of the demand for these resources is the following: 15% goes
to drinking water supply (40 million of steady population plus another
40 million people -touristic population); 79%, to agriculture -around 3.4
million hectares, 6% to industry.

The constant increase of water consumption in all its uses, together
with the irregular distribution of resources in time and territory, and
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aggravated by long periods of drought, has brought about situations of
permanent deficit in the whole country, but especially in the southern and
southeastern areas. This caused the resulting pressure on available
resources (important increase of the use of underground waters, pro-
gressive exhaustion of some aquifers, deterioration of water quality,
problems of salt intrusion, restrictions on supply or irrigation, imple-
mentation of an « extraordinary » hydraulic law, etc.).

The territorial imbalances in water availability are the basis of the
resource transferpolicy among different hydrographic basins (Tagus-
Segura; Segura-JuÂ car; Ebro-Northern Spain; Ebro-inner basins in Cata-
lonia). The aim of this policy may either be to ensure drinking water
supply or irrigation or industry, or even there can be environmental
reasons (as in the Tagus-Guadiana diversion which goes to the National
Park of Las Tablas de Daimiel, a humid zone of high ecologic value).
These resource transfers have given rise to a strong debate both at a social
and a political level, since they break the principle of unity of management
through basins.

We cannot consider that the traditional hydraulic policy has come
to an end in absolute terms. There are still some areas in our country
where the availability of resources is not guaranteed because they do not
have the suitable infrastructures (reservoirs, channels, desalination ma-
chines, waterworks, etc.). One must not be surprised by the fact that one
of the general objectives ofhydrological planification, in accordance with
article 38 of the Act of Waters, dated August 2 1985, is « achieve a better
fulfilment of water demands and balance and harmonize the regional and
sectorial development, and thusincrease the availabilityof the resource... »

We must point out that the regulation infrastructure system -in Spain
there are around 1,200 reservoirs with variable capacity- has a main
function, which is regulating the resource which assures its availability for
a certain period of time, but it also has other functions, as important as
the first one mentioned, which are: theecologicalone -guaranteeing the
existence of minimum environmental volumes of flow in order to correct
the seasonal irregularity of our rivers- and theprotection from freshets(the
good working of theComputer System of Freshet Control, which is applied
to the planned emptying of the reservoirs, could be proved at the Ebro
hydrographic basin in January 1997).

A last consideration is still to be made. Problems related to the
quality and the quantity of the resource cannot be separated. They are

Sustainable Management and Rational Use of Water Resources151



closely bound, they depend on each other. If there is no water -that is,
quantity- it is impossible to talk about its quality. And as I have pointed
out, the existence of water in Spain depends basically on hydraulic works.
Approaches of management of water which simply take the environmental
viewpoint are inadequate, because they only take into account the quality
of the natural resource and they ignore its quantity. This is an error into
which the called Directive on water from the European Union partially
falls, since it simply forgets the importance that irrigation has in the
agriculture of Southern Europe countries. In my opinion, those who think
that regulation hydraulic works damage the environment only because of
their nature fall into the same error. Such works, where the rainfall pattern
may be irregular in time and territory, represent the only instrument to
maintain permanent environmental volumes of flow in rivers.

To finish this section on the physical conditions, we cannot ignore
the fact that four important rivers which have their source and run the
largest part of their route through Spain empty into Portugal; these rivers
are the Minho, the Douro, the Tagus and the Guadiana. Traditionally
there have been specific agreements on concrete exploitations of each of
these rivers. On the last days of November 1998 a general agreement on
the total exploitation of the basins of the Spanish-Portuguese rivers was
signed, on the occasion of the bilateral summit in Lisboa. This agreement
whose whole content has not been published, goes ahead of the forecasts
of the Proposal to the Directive on waters which settles the need to jointly
manage international hydrographic basins.

2. The legal framework

The legal framework of management of water in Spain is determined
by two important decisions taken by the legislative: thenationalizationof
all water resources -both the shallow and the renewable, underground
ones- and that exploitations must be subject to thehydrographical
planning. To these two decisions we must add the inclusion of water as
a natural resource in the law, that is, the inclusion of its environmental
values. Let us examine each of these elements.

a) The nationalization of water.The law 29/1985, dated August 2
1985, developed by two important regulations -the Regulation of hydraulic
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public control passed by the royal decree 849/1986, dated April 11, and
the Regulation of public administration of water and the hydrological
planning, passed by the royal decree 927/1988, dated July 29- has opted
for the nationalization of all water resources, either shallow or under-
ground waters. They are declaredhydraulic public control, the ownership
of which belongs to the State. Public control as a legal title of intervention
allows the competent hydraulic Administration to order the use of the
resource in accordance with the demands of general interest.

This is the logical culmination of our law of waters in relationship
with the physical conditions of our country, briefly described in the
previous section. Before this, the majority of shallow waters were already
under public control. In 1985 this was extended to underground waters,
to the extent that they are considered a part of the hydrological cycle.

We must nevertheless remember that the law has respected the
acquired rights derived from the previous legislation, which the Consti-
tutional Court deemed in accordance with the Constitution in its sentence
227/1988, dated November 29.

The ownership of water resources belongs to the State, except for
the survival of those private ownerships -of a temporary nature for those
who have chosen to turn their old rights into a provisional right of
exploitation. Individuals can only obtainexploitation rights, not the
ownership of the waters. The exclusive exploitation requires a previous,
specific intervention by the hydraulic Administration, with the only
exception of the exploitations acknowledgedex lege, which are of little
significance in absolute terms -exploitation of rainwater while it runs
through private plots of land and exploitation of stagnant waters or
springs and underground waters when their yearly volume does not
exceed 7,000 m3/year. The possibility of acquiring the right of exploitation
by means of a title by prescription has disappeared (article 50.2 law of
waters).

Exclusive exploitation bound to the end for which it is granted,
which in case of irrigation requires the ownership of the land. Temporary
concession -not higher than 75 years-, and the abuse of the right in the
use of waters, their waste or misuse will not be protected, whichever title
is claimed.

In practice, the degree of application of the regime of the Admin-
istration previous intervention is uneven. It always happens with shallow
waters, since the water intake control is fairly easy. But it is not so if it
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is the case of underground waters, given the difficulty of establishing
Administration controls and also because there is anex legeacknowl-
edgement of exploitation until a given value.

The order of priority of water uses will be the one designed by the
hydrological plan of the respective basin, which has the obligation of
giving priority to population supply and taking into account the protection
and conservation requirements that the resource and its environment have.
If there are no forecasts the law establishes the following order of priority:
1st population supply; 2nd irrigation; 3rd electric energy production; 4th
other industrial uses; 5th aquiculture; 6th recreational uses; 7th navigation
and aquatic transport and 8th other exploitations. In case of incompat-
ibility, the uses which are of a more general interest or the ones which
introduce better technology in order to consume less water will be given
priority.

This pattern corresponds to a centralized system of resource allo-
cation in which public Administration has a prevalent role. As a
« compensation » the water offered costs little money, since the State has
assumed most of the funding costs of hydraulic works, since full costs
of putting water at disposal are not passed onto users. It is said that an
allocation system based on legal concessions has not enough flexibility to
adapt itself to changing hydrologic circumstances. The mechanism of
revision of concessions is both very rigid and slow. In recent times some
decentralized ways of resource allocation, through market mechanisms,
have been put forward.

b) Hydrological planning.The second important decision of the law
is the fact that the management of water must be subject to theplanning
which must be approved for all hydrographic basins. The law ratifies the
concept of 'hydrographic basin' which has been present since 1906 (with
antecedents dating back to 1865) as the territorial basis of the manage-
ment of water and hydraulic Administration; this was especially boosted
in 1926, when Hydrographic Confederations were created. In accordance
with article 14 of the law of waters « under hydographic basin will be
understood the territory in which waters run into the sea through a
network of side channels which come together at a single main channel.
As a unit of management of resource, the hydrographic basin is deemed
to be indivisible ». This has become one of Spain's most relevant
contribution to Law of waters, and it was then incorporated to several
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declarations of international organizations and to the legislation of many
countries.

The plan is an instrument of complex contents, of prescriptive nature,
which allows « territorializing » the law of water depending on the
particular hydrological conditions of every hydrographic basin. The plan
is a supposition of prescriptive remission which allows adjusting the law's
abstract, generic forecasts to each basin's reality. This technique is already
known in the field of territorial regulation and urbanism.

The general objectivesof hydrological plans are « achieve a better
fulfilment of water demands and balance and harmonize the regional and
sectorial development, increasing the availability of the resource, pro-
tecting its quality, both economizing on and rationalizing its use in
harmony with the environment and the other natural resources » (article
38.1 law of waters).

The importance of the functions exclusive for hydrological plans can
be seen if we give a close look at their compulsory contents. In accordance
with article 40 they must include:

a) water resource inventory.

b) existing and foreseeable uses and demands.

c) priority and compatibility criteria, as well as the preference order
of the different uses and exploitations.

d) resource allocation and reserve for current and future uses and
demands, as well as for conservation or repairing of the environment.

e) basic characteristics of quality and regulation of sewage dump-
ing.

f) basic rules for improving and transforming into irrigation which
assure a more profitable exploitation of both hydraulic resources and land
available.

g) protection boundaries and steps for conservation and recovery
of the affected resource and environment.

h) forest-hydrological and ground conservation plans which have
to be carried out by the Administration.

i) guidelines for refilling and protecting aquifers.
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j) basic infrastructures that the Plan requires.

k) assessment criteria of energy exploitation and settlement of the
conditionings needed for its implementation.

l) criteria for studies, proceedings and works to prevent and avoid
the damages caused by floods, freshets and other hydraulic phenomena.

The drawing up procedure of hydrological plans, whose final passing
must be carried out by the Government, guarantees a wide public
participation. The initiative must stem from the basin's Water Council,
where the General Administration, of the autonomous communities, of the
users and ecologist associations are represented.

The drawing up of hydrological plans has been no easy task. To the
technical difficulties inherent to each plan, due to the ramdom and
magnitude of the data used, we have to add other problems -political
ones- which have delayed their passing until recent times -its coordination
with the national law, a function of the National Hydrological Plan, and
with sectorial plans, such as the Irrigation National Plan. Although some
of this issues are still to be passed, the Government has decided, with
the Water National Council's approval, that the passing of basin plans
could not be delayed any more. Thus, recently, all hydrographic plans of
the mainland have been passed in the royal decree 1664/1998, dated July
24; the exceptions were the ones of Galicia-Coast and both the Canary
and the Balearic Islands.

With this passing a very important step for the sustainable man-
agement of water in Spain has been taken. These documents are
extremely complex and long (150,000 pages), their contents are hetero-
geneous and therefore the decree of passing settles several interpretation
criteria to make its implementation easier (among those, ecological
channels are not another use of water, but a restriction imposed in general
on all resource exploitation systems in order to guarantee the conservation
of ecosystems). The Plans' prescriptive section (whose lenght can be
calculated by the number of articles it includes, 1,500) will be published
as an independent text.

The adoption of management in hydrographic basins and their
indivisibility is not incompatible with the existence of a National
Hydrological Plan, which is a consequence of the national scope of the
policy on waters -Spain as a hydrographic unit. This plan, passed by
means of a law, has two important functions: the coordination of basin
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plans, solving the possible alternatives among them, and above all, the
prediction and conditions of water-resource transfers between territories
belonging to different basin hydrological plans (article 43 law of waters).
Territorial imbalances in water availability have indeed determined that
resource transfers between basins have been approved in the past, as well
as the ones planned for the future; this transfer breaks the principle of
unity of management in basins, since they remain connected artificially.
This is a complex, delicate issue which has caused bitter debates. This
is the reason why its passing must be carried out by the highest
representative of national sovereignty, the Parliament.

c) Water as a natural resource: protection and conservation of its
quality. The current law of waters from 1985 has incorporated environ-
mental sensibility in management of water, influenced by the Law of
Water of the European Union and Spain's performance of its international
commitments. Water is an important input but, above all, it is a natural
resource which has to be kept, protected and, whenever possible, increase
its quantity and quality. This principle is effective in many different fields.
It must be the guide to the performances of the Public Administrations
in the management of water (articles 13.3 law of waters); it is one of the
objectives of hydrological planning (article 38.1); it integrates the contents
of these plans [articles 40. d), e) and g)] and the bestowing of water
concessions (article 58.1). And the law reserves a whole title, the fifth one,
to the protection of hydraulic public control and to the quality of
continental waters.

In what concerns us now, there are three protection techniques: the
first one, the need to assess theeffects on the environmentwhich may be
caused by concessions and authorizations on public water control (article
90 law of waters). This happens to be a prevision previous to the inclusion
of the European directive on environmental impact assessment in Spanish
law, and it has raised problems of integration with this general regula-
tion. The second one, the possibility of establishing aminimun volume
of flow for common uses or sanitary or ecological ones if that may be
the case [article 115.g) of the Public Control Regulation], a possibility
which the already passed hydrological plans have generalized and
quantified, as well as several laws from the autonomous communities
already had. According to the accurate description made in the royal
decree 1664/1998, dated July 24, the implementation of this general

Sustainable Management and Rational Use of Water Resources157



restriction on exploitation systems will raise a high number of disputes,
to the extent that it can be considered that it has expropiation effects.

The third one, the need to have a previousauthorization for any
polluting dumping(article 90 of the law of waters). It is remarkable that
the dumping authorization is objectively wider in scope that the one
required in accordance with the European Union Law. There the previous
authorization of dumping is only necessary in connection with the
substances included in lists I and II (toxic, dangerous substances), since
European Law has foreseen no mechanisms at all to make quality standars
operative, in connection with their performance depending on the use.
In Spanish Law, however, any substance -not only dangerous, toxic ones-
which may change the quality of water requires a previous authorization
from the hydraulic Administration.

Spanish Law has incorporated the different quality parameters and
objectives which water must fulfil, according to the uses it is intended
for; as well as the emission limits and/or the quality objectives of the
substances under List I. It has also included the principle of who pollutes,
pays for it in establishing a « dumping levy » whose aim is promoting
self-depuration before dumping (article 105), but its collecting capacity
has been scarce, and it has not been such an effective deterrent measure
as it was thought it would be. Apart from that, the hydrological plans
of each basin are the ones with capacity to settle more severe quality
requisites for dumpings and to settle programmes for the diminishment
of pollution due to substances under List II.

We must also point out, however, that the implementation of this
legal framework has been highly unsatisfactory, because of the number
of direct dumpings which are not authorized -a situation which has made
it necessary to pass the ministerial order dated December 23 1986 and
the royal decree 484/1985, dated April 7-. Polluting dumping constitutes
a highly serious problem because of the scarce existence or inexistence
of circulating volumes of flow in our rivers. Although the directive
91/271/CEE, dated May 22, on city sewage, has been incorporated with
two years of delay (royal decree-law 11/1995, dated December 28), the
performance of its obligations has boosted programmes of reduction of
the most important source of pollution: city and industry dumpings.

On February 17 1995 the Government indeed passed theNational
Plan of Sewage Cleaning Up and Treatment, which constitutes a formal
co-operation instrument among all public Administrations. In the said
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plan it is stated that an investment of nearly 2 billion pesetas is needed
to accomplish the requisites derived from the European directive, to
reduce the pollution burden calculated in 85 million inhabitants-equiva-
lent. The State contribution is settled at a 25% but it is conditional on
the fact that all autonomous communities will have to pass a Regional
Plan of Cleaning Up and Treatment, as well as establish a specific tax
for financing the construction and exploitation of cleaning-up infrastruc-
tures. It must be said that most of the autonomous communities have
passed both the plan and the tax. In particular, the autonomous
communities in the Mediterranian area, as they bear high urbanistic and
industrial pressure (Catalonia, Balearic Islands, Valencia) have been
pioneers in the implementation of this system.

It must be taken into account that municipalities have the duty to
supply drinking water -either in their own or associated with other
municipalities-, as well as to build drains networks, that is, a network
where sewage is collected. The duty of treating sewage collected before
its final dumping, by means of building and exploitating the suitable
treatment installations, belongs to the representative body of the muni-
cipalities determined by the autonomous communities ± or the munici-
pality itself if it has the capacity to do so, a consortium, an association
of municipalities, a regional body or public enterprise, etc.

It must also be taken into account that the implementation of quality
requisites for dumping has followed a steady pace, although a really slow
one and thus unsatisfactory. There is much which still needs to be done.
We must not ignore the extraordinary consequences that a rigid, strict
implementation of these requisites would have on economy. Apart from
that, the failure to comply with the European directives in nearly all
countries can be seen in theFifteenth Yearly Report on the Implementation
Control of European Law in 1997, COM (1998) 317 end, presented by
the Commission on May 27 1998. It is also dubious that the objectives
settled by the Directive on sewage can be reached within the settled
period, or at least that is what suggests theSpecial Report 3/1998 of the
Audit Office on the Implementation of the Policy by the Commission and
the Performance of the European Union in the Field of Water Pollution,
accompanied by the Commission's answers(DOC 191/02, dated June 18
1998).

d) Water financial regime. Finally we must remember that the law
reserves a whole title, the sixth one, to the financial regime of the use
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of hydraulic public control. There we find the occupation levy, the
dumping levy, the regulation levy and rates for water use regulated. It
is not the place to explain in full detail these concepts, whose legal nature
has been much controversial (tax or fee). But I want to say that the law
includes a more comprehensive formulation of the principle « who
pollutes pays for it ». These concepts constitute a « price » of water of
a limited scope. Water, as a natural resource, has no price at all, it is
« free ». The « price » includes, for example, in the last two concepts,
preservation, exploitation and management of works expenses plus a tiny
part of the cost of the investment in infrastructures [4%, taking into
account the technical recovery of works and currency depreciation,
according to article 106.3 c) law of waters].

To sum up, management of water is carried out by means of
hydrographic basins, in accordance with the hydrographic plans passed
by the respective basin, which among other things must establish the
priority order of uses and water and dumping quality standards; there the
participation of the affected sectors (public Administrations and users) in
the drawing up of the plans is totally guaranteed. The « price » of water
only returns part of the costs derived from water use or availability.

3. Hydraulic Administration

The nationalization of water resources and the centralized allocation
system has influenced the current organization of the water Administra-
tion. Its current configuration can only be understood from a historical
perspective as a decanting of opposed principles. General Administration
versus specialized Administration: if civil governors initially had full
authority on water issues, since 1932 this authority corresponds to the
basin'sChief of Waters. Territorial base in provinces versus hydrographic
basin: since 1903, the territorial field of hydrological technical services has
been the hydrographical basin. The creation of hydrographic confedera-
tions in 1926 ratified this territorial field, which will last until our days.
Bureaucratic principle versus participative principle: legal authority to take
decisions on the resource has always corresponded to bodies of bureau-
cratic nature. The authority of building and exploitating hydraulic works
has always relied on the presence of users, as can be seen in hydrographic
confederations. What's more,self-administrationformulas have a long
tradition in irrigation (the traditional communities of irrigators). Finally,
we find the tension between administrative centralization and decentrali-
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zation, now made easier thanks to the territorial organization model of
State as included in the 1978 Constitution.

Until the passing of the law of water in 1985, the legal authority in
water issues belonged to theWater Stationsof every basin, a decentralized
body of bureaucratic nature which depends of the ministry. The building
and exploitation of hydraulic workswas an authority that hydrographic
confederations had, a special formula of organization created in 1926
which is mostly integrated by the users for whom the works are intended.
As time went by, they became a mere autonomous state-controlled body
in which users did not take part. From the middle sixties on users have
steadily recovered participation.

The organization of water Administration is the consequence of the
new territorial organization of the State. In accordance with the 1978
Constitution, the authority on hydrographic basins which include several
regions belongs to the State. The authority on the hydrographic basins
which are within a region belongs to the respective autonomous com-
munity. In accordance with these criteria, the law of waters of 1985 has
put an end to the traditional duality in our water Administration. Indeed,
in those hydrographic basins which go beyond the territory of an
autonomous community, the management of water corresponds to a single
body calledhydrographic confederation. It is a specialized Administration,
organized in hydrographic basinsand made up in accordance with the
principle of participation. Its organization structure is complex and
matches the participative principle -presence of autonomous communities,
users and ecologist interests-, but at the same time the principle of
separation of the administrative functions of the others. Thegoverning
bodiesare: the president of the confederation -who has around him the
technical services of the basin body- and the governing board, where the
general administration of the State, the autonomous communities, users
and ecological interests are represented. Themanagement bodies, in
participation regime, are: the user's assembly, the commission for un-
damming, the boards of exploitation and the boards of works; these are
consultative bodies where users' presence prevails.

The basin's water council is a hidrologicalplanning body, where the
general Administration of the State, the autonomous communities and
users, as well as ecologist associations, are represented. The functions of
this body are of extraordinary importance to the extent that hydrological
planning is the integrating instrument of the sectorial policies of the
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different public Administrations. This function is specially relevant when
sectorial authorities which belong to autonomous communities have
implications on the physical field of the hydraulic public control
(environment, river fishing, mounts, natural spaces, health, etc.). The
combination of authorities between autonomous communities and hy-
drographic confederations has not been an easy task.

As far as thecentral hydraulic state Administrationis concerned, the
authorities on certain issues belong to the Government -for instance, the
passing of basin's hydrological plans. TheMinistry of Environment,
created in 1996, bears the ordinary authority on water issues, and it puts
it into practice through the Secretariat of Waters and Coasts, a body of
high position in the Ministry's administrative structure. It must not be
forgotten that since 1932 this authority has been exercised by bodies with
a lower position in the hierarchy -general directions- significantly called
of hydraulic works, which nowadays are known asGeneral direction of
hydraulic works and quality of waters. The National Water Councilis the
central consultative body and the general Administration of the State, the
autonomous communities, users and ecologist associations are represented
there.

Although it does not belong to the Administration, the Parliament
has the reserved function of passing the National Hydrological Plan and
the declaration of hydraulic works as of general interest.

In accordance with our territorial organization of the State and with
the constitutional and statutary distribution of authority on water issues,
autonomous communities which have inner hydrographic basins -that is,
the islands and the maritime ones- can freely design their own hydraulic
Administration, if they respect, in any case, the main principles appliable
to water public Administration -among others, unity of management and
respect of basin unity- as well as the representation of users in collegiate
bodies -not less than one third of their members. The autonomous
communities, together with the authorities concerning their own Gov-
ernments and Parliaments, have created personified bodies, with a regime
of functional decentralization, which assume the ordinary authority on
management of waters. Their names are very varied: Water Boards,
Waters of Galicia, Island Boards of Waters.

Together with these administrations of general authority, autonomous
communities have createdsectorial Administrationsin connection with
water supply and sewage cleaning up and treatment by the municipalities;
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these have adopted the form of a Public Law concept -autonomous bodies
or business public entities. We must remember that municipalities have
authority in connection with the provision of water services -supply, sewer
system and sewage cleaning up and treatment.

Finally, we must not forget the important role which formulas of user
organization of collective exploitation still play in our law of waters. It
is the case of thecommunity of irrigators, which are public law
corporations that bring all users which exploit derived water from a single
intake from a public channel together. It is aself-administrationsuppo-
sition according to which the management of derived water belongs to
users themselves. It must be noted that despite the label « Irrigators »,
this community has traditionally put together users from other groups:
supply for towns and cities, industries, etc.

4. Policy on waters: towards a new water culture

I have described in a synthetic way Spain's water singularity -closer
to the South-Mediterranian countries than to the North ones- the legal
framework for management of water and the organization of water
administration. But another aspect needs being referred at: the current
dynamics of the system. This means, knowing towards where it is oriented,
which is the course of the policy on waters at this time.

Many politicians and experts believe that the traditional pattern of
hydraulic policy, exclusively focused on a policy of hydraulic works, has
come to the end of its historical cycle. This model was thought to be able
to increase the quantity of water unendlessly by means of building new
hydraulic works -of regulation and of general interconnexion among the
basins-; and above all it considered water an input, especially for irrigation
and in a second level, for industry. The State has played a leading role
as promoter and funder of the most important actions taken: large
regulation works and irrigation channels. It is basically a pattern ofsupply
management.

There are various causes which account for the crisis of this
pattern. Theprogressive exhaustion of some important aquifers(aquifer 23
in Castilla-La Mancha, and the ones in the South and South-East of Spain)
due to the significant increase in the use of underground waters (natural
tanks), eased thanks to technical improvements. Thedeterioration of water
quality because of pollution, both from urban and industrial dumping and
from the diffuse kind of pollution, of agricultural origin. The questioning
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of the irrigation expansive pattern, which is accelerated since the entry in
the European Union in 1986 and the liberalization and globalization of
world markets -we must bear in mind, however, that the only agriculture
which can be competitive is irrigation, and that irrigation has contributed
to settle population or to slow down rural depopulation. Closely related
with what has been stated before, the funding pattern of hydraulic works
-regulation ones and irrigation channels- has been questioned and, in
general, the« price » of waterwhich happens to be « free » as a natural
resource and on the cost of water real expenses of the infrastructures
needed to guarantee the supply are not passed onto the price, and neither
does its structure encourage saving in its use. Finally, the precedence
order of uses included in the law of waters has become out of step
because the demand ofrecreational or ludic usesand the sensibility that
water is a natural resourceon which important natural ecosystems depend
has increased.

All these factors have contributed to question important aspects of
that supply management pattern and to give birth to a new pattern, a
new paradigm, a newwater culture, a model basically oriented towards
demand management, which appeared at the same moment as the Ministry
of Environment in 1996. The scarcity and exhaustion of resources and
its deterioration have favoured the rediscovery of water as a natural
resource, as an essential element of nature which must be protected and
recovered, and be used rationally, thus assuring a sustainable management
and development. This does not imply a total rejection of the supply
management policy, since there are still areas where water availability must
be assured and it would be a strategic suicide renouncing to a policy of
hydraulic works. But before its implementation it must pass a strict
examination of its economic, social and environmental viability. This can
be a summary of the main ideas contained in theWhite Paper of Water
presented by the Minister of Environment in the Spanish Senate on
December 10 1998.

This new water culture can be seen in different fields. First, as far
as financing the hydraulic works and the « price » or cost of water. The
State, on strictly budget reasons among others (the achievement of
Maastricht and European Monetary Union requisites have much to do
with it, an alibi wisely used by politicians) cannot continue financing
hydraulic works in the traditional way.
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There have been two answers. The first one, allowing the creation
of state-owned societies, as instrumental bodies of the State, which are
bound to hydrographic confederations whose social objective will be the
« building, exploitation or performance of hydraulic works » (article 158.5
of the law 13/1996, dated December 30). The idea is obviously conceiving
this activity in market terms, and reimbursing the cost of investment
through prices. The second possible formula: asking theprivate capital,
which will enter this sector to the point that it foresees to obtain
profitability from its investment. This idea matches the recent regulation
of the contract of concession of building and exploitation of hydraulic works
(article 173 of the law 13/1996, dated December 30) which, nevertheless,
has not been developed in rules up to now.

The purpose is crystal-clear: reimbursing the cost of the investment
in hydraulic works. It is unnecessary to warn about the consequences that
can derive from this objective. Particularly in countries like Spain, where
regulation hydraulic works have an essential environmental function. An-
other different problem, but connected with this one, is the one arisen
by the « price » of water as a natural resource -both the costs related with
the exhaustion of resources and the environmental ones-, as an instrument
to encourage saving. The debate which has arisen in European institutions
-particularly in the Parliament's Commission of Environment and in the
Commission of Agriculture, as well as in the Committee of Regions- due
to the principle of total recovery of all water costs, which appears in the
proposal of directive of waters (article 12), but highly qualified in its latest
versions, is very illustrative of this point.

The new approach of demand management, brought about by the
descovery of the environmental values of water as a natural resources, has
been applied in three directions. First, policy ofwater savingthrough
many different techniques: establishment of maximum quotas for the
different uses -very relevant in the case of irrigation-, which have been
established by every basin's hydrological plan; improvement of irrigation
systems and of urban networks of supply in order to avoid losses;
installation of measurement devices of consuming in agriculture and
industry, etc. Second, a policy ofwater reusewhich is bringing about
experiences highly encouraging. Third, sea-water desalination, every time
more used in certain circumstances, although it still has a high price.

The rigidness inherent to our centralized system of resource allo-
cation -water concession by the Administration- is closely linked with the
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demand management pattern. The tensions caused by the latest severe
drought (1990-1995) and the expectations raised by foreign experiences
-California- or own ones -Canary Islands- have brought about a wide
debate on the advantages of installing allocation decentralized mechanisms
(water market) in order to correct the excessive rigidness linked to the
concession system of exploitations and the rights which stem from it. This
proposal has become reality in one of the preliminary reforms of the
current law of waters, but it has been much critizised by the sectors
involved; this has caused that this instrument would be limited to very
exceptional suppositions, within the basin.

Finally we must point out that after the presentation of theWhite
Paper of Water, of which I have already talked, politicians in charge of
management of water nowadays work in three different fields: thereform
of the law of waters(reinforcing of the environmental perspective, reform
of its financial regime, regulation of general-interest hydraulic works,
change of the legal regime of hydrographical confederations and a better
coordination of authorities belonging to the hydraulic administration with
the sectorial authorities of autonomous communities). A second field is
the drawing up the Preliminary National Hydrological Plan, where
transfers between basins must be settled, as well as the conditions -legal,
economic and technic ones- in which they will be carried out, an
extraordinary instrument which will only be used when loss-making basins
have adopted water saving and reuse policies.

The Irrigation National Plan foresees the improvement and mod-
ernization of 1.1 million hectares and the transformation of another
228,000. If we bear in mind that irrigation consumes 80% of available
water, it will be easy to understand the importance of this plan for the
future management of water in Spain
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LES PROBLEMES DE L'INFORMATION ET DE LA
PARTICIPATION DEMOCRATIQUE DANS LA GESTION
(DURABLE) DES EAUX. QUELQUES OBSERVATIONS
SUR L'EXPERIENCE FRANCË AISE.

par Lionel Robaux *

La repreÂsentation traditionnelle de l'organisation politique de la
France, Etat traditionnellement centraliseÂ jusqu'en 1981, eÂtait une pyra-
mide au sommet de laquelle se trouvait le Gouvernement centraliseÂ,
reposant sur le Parlement, lui meÃme tirant sa leÂgitimiteÂ du vote au suffrage
universel direct.

Mais en ce qui concerne l'eau, la situation est diffeÂrente: la plupart
des responsabiliteÂs opeÂrationnelles dans le domaine de l'eau ont eÂteÂ
attribueÂes aux collectiviteÂs locales bien avant la mise en place des Lois
de deÂcentralisation de 1981. On peut dire que l'organisation adminis-
trative de l'eau en France appliquait depuis longtemps les principes de
subsidiariteÂ. Est-ce aÁ dire que ce systeÁme est maintenant compleÁtement
reÂglementeÂ ?

On trouvera ci-joint un tableau (no1) reÂcapitulant l'ensemble de la
leÂgislation francËaise concernant la seule eau potable. On y deÂnombre pas
moins de 48 textes actuellement en cours de preÂparation: autant dire que
nous sommes toujours dans une peÂriode reÂglementaire active ! Il en est
de meÃme e matieÁre d'assainissement, ou en ce qui concerne la planification
et l'utilisation des eaux (tableaux no 2, 3).

La lente progression des principes de gestion deÂmocratique
des eaux en France

L'expeÂrience francËaise s'inscrit treÁs loin dans l'histoire. DeÂs le Moyen
Age se sont deÂveloppeÂes les associations regroupant les usagers de l'eau.
A partir de la Renaissance l'intervention de l'Etat a eÂteÂ jugeÂe neÂcessaire
pour organiser la navigation sur les eaux inteÂrieures et pour lutter contre
les inondations. Au deÂbut du XXeme sieÁcle, cette interventionnisme

* IngeÂnieur en chef du geÂnie rural, des eaux et des forØts, Office international de l'eau,
Paris.



administratif s'est consideÂrablement deÂveloppeÂ pour faire face au deÂve-
loppement de l'hydroeÂlectriciteÂ (pendant la PremieÁre guerre mondiale, la
France eÂtait coupeÂe de ses ressources traditionnelles en eÂnergie-charbon).
Ailleurs au contraire, par exemple en Allemagne ou dans les pays
flamands, c'eÂtait une organisation locale de l'eau qui se deÂveloppait.
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A partir de l'introduction de la planification en 1947 neÂcessaire pour
reconstruire le pays apreÁs la 2eme Guerre mondiale, le systeÁme fran ais
de gestion de l'eau a eÂvolueÂ en partant de la notion del'eau geÂreÂe par
l'Etat seul (parce qu'elle n'appartenait aÁ personne), pour arriver en 1992
aÁ celle de l'eau geÂreÂe au plus preÂs des utilisateursparce qu'elle fait partie
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du patrimoine commun de la nation. DeÂs 1964, donc 17 ans avant la deÂcen-
tralisation de 1981, l'Etat francËais avait pris l'initiative de deÂvelopper sur le
territoire une politique systeÂmatique de gestion de l'eau par grands bassins
hydrographiques. Il est bon de souligner que cette initiative venue du pou-
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voir central s'est reÂveÂleÂe assez efficace et souple pour s'inteÂgrer ensuite
sans probleÁme majeur dans les reÂformes issues de la deÂcentralisation.

Le reÂsultat de cette eÂvolution historique en France est un montage
juridique et administratif complexe, dont on trouvera une tentative de
preÂsentation simplifieÂe dans le tableau ci-joint reÂaliseÂ aÁ l'occasion d'un
travail effectueÂ dans le Nord de la France. (tableau no 4).
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On y trouve verticalement, les 36.000 communes francËaises, regrou-
peÂes dans une centaine de deÂpartements, regroupeÂs aÁ leur tour dans une
vingtaine de reÂgions, et enfin l'Etat. Et horizontalement des administra-
tions responsables dans chaque domaine de compeÂtence aÁ chaque niveau
administratif. Pour meÂmoire, il y a pour l'administration de l'Etat sous
les ordres du PreÂfet et dans le seul domaine de l'eau: les affaires sanitaires
et sociales (pour le controÃ le de la qualiteÂ), l'eÂquipement (pour les
infrastructures urbaines), l'environnement, l'urbanisme et la foreÃt (pour
l'ameÂnagement du territoire), l'agriculture (pour les infrastructures rurales
et l'irrigation), l'industrie (comme utilisateur), les transports (voies navi-
gables), avec des administrations centrales et des services deÂconcentreÂs au
niveau des reÂgions et/ou des deÂpartements (mais pas des communes). De
leur coteÂ, les collectiviteÂs territoriales, ReÂgions, DeÂpartements et com-
munes ont creÂeÂ des administrations responsables dans leur domaine de
compeÂtence. Celles-laÁ sont directement dirigeÂes par les eÂlus locaux, tandis
que les preÂceÂdentes sont dirigeÂes par des agents nommeÂs par les pouvoirs
publics de l'Etat.

Et il y a des organismes qui tiennent aÁ la fois des principes
d'administration publique et priveÂe, et qui sont centraliseÂs ou localiseÂs.
Ce sont, par exemple, les eÂtablissements publics de l'Etat comme les
fameuses Agences de l'eau, ou le Bureau de Recherches GeÂologiques et
MinieÁres BRGM, ou Voies Navigables de France VNF, qui est chargeÂ de
la gestion des voies navigables. Au niveau local, on trouve des eÂtablisse-
ments consulaires (Chambre des meÂtiers, Chambre d'agriculture, Chambre
de commerce et d'industrie), les socieÂteÂs d'eÂconomie mixte, ou des
institutions constitueÂes entre diverses collectiviteÂs.

L'eÂvolution reÂcente

Devant une pareille prolifeÂration d'organismes, on pouvait se de-
mander si jamais la population arriverait aÁ faire entendre sa voix.

On peut scheÂmatiser l'eÂvolution constateÂe selon l'ordre d'importance
donneÂ successivement aÁ chacun des 3 sujets de preÂoccupation suivants
depuis la 2eÁmeguerre mondiale:

± Intervention, Planification, ControÃ le d'exeÂcution,
± Prise en consideÂration des richesses naturelles,
± Satisfaction des besoins de tous.
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Dans un premier temps, c'est l'intervention, la planification, et le
controÃ le d'exeÂcution qui ont domineÂ: l'Etat est alors fortement centraliseÂ,
il a aÁ reconstruire le pays apreÁs la 2eÁmeGuerre mondiale. Progressivement,
aÁ partir des anneÂes 60 et d'une situation eÂconomique retrouveÂe, la
protection des ressources naturelles remonte dans l'ordre des preÂoccu-
pations. Mais la preÂoccupation majeure semble bien rester la satisfaction
des besoins de tous. Dans la situation actuelle, se trouvent privileÂgieÂs les
utilisateurs, avec lesquels il faut maintenant de plus en plus neÂgocier et
avec lesquels il faut entretenir des relations commerciales et administra-
tives beaucoup plus efficaces et respectueuses de l'avis des usagers
devenus des clients.

ApreÁs un soutien actif au deÂveloppement des services publics, les
Etats sont maintenant de plus en plus preÂoccupeÂs par d'autres probleÁmes,
l'eÂconomie, le plein emploi. A ressources budgeÂtaires eÂgales, il a bien fallu
trouver un moyen de financement des services publics autre que l'impoÃt
(qui est assis sur des contribuables et non pas sur des usagers). Dans la
doctrine libeÂrale, le consommateur doit payer pour les services dont il
beÂneÂficie.

Et correÂlativement ce consommateur est devenu le principal souci des
gestionnaires de services collectifs, qu'ils soient publics ou priveÂs.

Ce sont ces ideÂes dont la Loi s'est inspireÂe en 1992.
La premieÁre Loi sur l'eau en France en 1964, eÂtait une Loi

pragmatique. Elle (i) trouvait le moyen de financer les transformations
neÂcessaires, et elle (ii) creÂait des organismes adapteÂs pour engager ces
reÂformes: les agences de bassin. Il n'y avait laÁ que le germe d'une gestion
inteÂgreÂe, dont le concept meÃme n'eÂtait connu que d'une minoriteÂ. A leur
creÂation, en 1964, les agences de bassin eÂtaient compleÁtement eÂtatiques.

La deuxieÁme Loi sur l'eau de 1992 a paracheveÂ le systeÁme 28 ans
plus tard:

elle a confirmeÂ la doctrine de la gestion inteÂgreÂe de bassin;
elle a introduit le principe de l'eau, patrimoine commun.

On doit consideÂrer cela comme une appropriation collective, une
deÂmocratisation de la gestion de l'eau en France.

Quant aÁ la gestion inteÂgreÂe, elle a eÂteÂ confirmeÂe dans la Loi graÃce
aÁ la pratique des Agences de bassin depuis 1964. Il est treÁs important
de souligner le roÃ le de ces organismes. Ils n'eÂtaient au deÂbut que chargeÂs
de collecter des fonds et de les reÂpartir. Maintenant ce sont des
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institutions ayant une grande valeur ajouteÂe technique, qui s'engagent dans
la formation, la communication, la recherche et le deÂveloppement. Ce sont
aussi une tribune officielle de discussion entre toutes les parties prenantes
du domaine de l'eau, au sein du ComiteÂ de bassin, autre forme des
progreÁs de la deÂmocratisation de la gestion de l'eau en France.

La gestion inteÂgreÂe dans la pratique administrative francËaise, ce sont
l'eÂquilibre entre toutes les ressources et tous les usages, la deÂcentralisation
des acteurs, et la concertation organiseÂe pour les prises de deÂcisions. Ce
sont aussi des liens plus freÂquents entre gestion, deÂveloppement et
environnement. Et enfin c'est quelque chose aÁ laquelle nous tenons
beaucoup: la creÂation de recettes peÂrennes.

Les outils qui ont eÂteÂ creÂeÂs sont nombreux, et je joins aÁ mon exposeÂ
des tableaux de preÂsentation de l'organisation en France du domaine de
l'eau, selon quatre sortes d'acteurs: le responsable de l'organisation (ou
encore le « proprieÂtaire »), le responsable de l'exploitation (qui n'est pas
encore toujours distinct), l'origine des ressources financieÁres, et enfin celui
qui prend effectivement en charge les frais (voir annexe 1).

DeÂs lors que nous avons aÁ faire face aÁ des deÂpenses de plus en plus
eÂleveÂes, nous avons besoin plus que jamais de ressources financieÁres. Ces
ressources ne peuvent eÃtre trouveÂes nous semble-t-il, aujourd'hui, que
aupreÁs des consommateurs.

Dans un Etat de droit, le recours aÁ des reÁglements et aÁ des Lois est
constitutionnel.

Encore faut-il aider les consommateurs aÁ comprendre les politiques
des diffeÂrents gouvernements.

La question de l'information et de la participation deÂmocratique est
importante: cette fois il s'agit non plus seulement de faire les lois, mais
aussi de les faire appliquer !

Lorsque la gestion inteÂgreÂe fait de plus en plus intervenir
des clients au lieu des usagers, le service doit en tenir compte !

A titre d'illustration, on peut trouver ci-joint (tableau no 5) le genre
de description du prix de l'eau que les usagers pouvaient recevoir en 1990
dans une des plus grosses agglomeÂrations urbaines francËaises. Vous
admettrez que cette preÂsentation eÂtait quelque peu obscure ! Au bout de
quelque mois un nouveau document a eÂteÂ eÂditeÂ, joint ci-dessous (tableau
no 6) aÁ titre de comparaison. En particulier, cette nouvelle preÂsentation
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apportait au client une indication sur sa consommation des semestres
preÂceÂdents, permettant aÁ l'occasion d'un document qui reste une facture
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de rendre un service suppleÂmentaire: celui d'avoir un apercËu de l'eÂvo-
lution de sa consommation sur une longue peÂriode de reÂfeÂrence. En
quelque sorte du « bench marking » au niveau individuel ! Cette preÂ-
sentation a eÂteÂ reprise presque mot pour mot dans la reÂglementation
nationale intervenue depuis.

L'organisation institutionnelle de l'eau en France est heÂriteÂe de
l'histoire, aÁ l'issue de laquelle dans les anneÂes 1950, l'Etat et ses services

Sustainable Management and Rational Use of Water Resources177



prenaient presque toutes les deÂcisions. En ce temps laÁ, les collectiviteÂs
locales n'agissaient comme des intermeÂdiaires, se contentant de transposer
pour les faire appliquer des deÂcisions venues « d'en haut » aÁ ceux qui
n'eÂtaient encore rien de plus que des usagers.

Cette situation ne pouvait pas durer: elle avait certes permis de baÃtir
l'Etat entre le 14eÁme et le 20eÁme sieÁcle, mais elle eÂtait devenue
inapplicable aujourd'hui.
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ScheÂmatiquement le travail de reÂnovation a consisteÂ aÁ clarifier et
redistribuer les compeÂtences entre une douzaine d'administrations con-
cerneÂes de l'Etat, les plus de 40 mille pouvoirs locaux issus de l'histoire
de France (98), et les 60 millions d'usagers devenus des clients. On a
reparti les compeÂtences. (voir scheÂma no1).

(98) Aux 36 000 communes, il convient en effet d'ajouter la centaine de deÂpartements,
la vingtaine de reÂgions, et l'ensemble des eÂtablissements publics creÂeÂs par toutes ces dernieÁres,
au premier rang desquels les syndicats intercommunaux . On consideÁre que chaque commune
de France adheÁre en moyenne aÁ plus de 5 syndicats intercommunaux, ce qui eÂclaire d'un
nouveau jour l'eÂtendue de la coopeÂration communale en France.
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Le financement, et le neÂcessaire controÃ le de l'exeÂcution qui en
deÂcoule dans un pays deÂmocratique, ont eÂteÂ confieÂs aux clients qui,
aujourd'hui, payent inteÂgralement tout ce qui concerne l'eau en France.
Ce sont leurs repreÂsentants deÂmocratiquement eÂlus qui controÃ lent la
fixation des prix et l'usage des sommes preÂleveÂes.
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La responsabiliteÂ du choix, de la reÂalisation et de la gestion des
eÂquipements a eÂteÂ attribueÂe au niveau le plus proche des consommateurs,
les pouvoirs locaux, en respect de la subsidiariteÂ.

Enfin, la planification et la reÂgulation sont resteÂ de la compeÂtence
de l'Etat central.

Dans un Etat centraliseÂ, interventionnisme, planification et controÃ le
d'exeÂcution preÂdominent sur la prise en consideÂration des richesses
naturelles, et sur la satisfaction des besoins de tous. Dans un Etat ouÁ la
sensibiliteÂ eÂcologique est dominante, on peut dire que la prise en compte
des richesses naturelles preÂvaut sur les deux autres. Dans un Etat
deÂmocratique, la primauteÂ revient aÁ la satisfaction des besoins.
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Le deÂveloppement de l'information et de la deÂmocratisation
dans la gestion de l'eau en France

La 1eÁreLoi sur l'eau de 1964 a introduit le ComiteÂ de Bassin, germe
d'une gestion paritaire de l'eau. C'est un organisme dont les membres sont
encore coopteÂs. Mais il rassemble officiellement et reÂgulieÁrement toutes
les parties prenantes du domaine de l'eau. Et il est investi d'un reÂel
pouvoir de deÂcision sur le montant des redevances qui seront preÂleveÂes
sur les preÂleÁvements d'eau et sur les rejets d'eaux useÂes. Cette innovation
institutionnelle dateÂe de 1964 est consideÂreÂe comme tout aÁ fait originale
dans le droit de l'eau.

La 1ere Loi sur l'environnement, qui date de 1981, eÂtait une Loi sur
les installations classeÂes. Elle a introduit les eÂtudes d'impact et ameÂlioreÂ
la proceÂdure d'enqueÃte publique, ce qui a permis de mieux informer de
plus en plus de monde, avant la deÂcision.

Comme il a eÂteÂ expliqueÂ ci dessus, c'est dans la 2eÁmeLoi sur l'eau
de 1992 que l'on trouve la traduction la plus acheveÂe des efforts de la
socieÂteÂ francËaise en faveur des reÂformes sur la gestion inteÂgreÂe et
deÂmocratique de l'eau (voir scheÂma no 2, 3, et 4).
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Dans le domaine de l'information et de la deÂmocratisation, cette Loi
sur l'eau a compleÂteÂ le dispositif en introduisant les ScheÂmas
d'ameÂnagement et de gestion de l'eau SAGE, et les ScheÂmas directeurs
d'ameÂnagement des eaux SDAGE. Ces commissions officielles, investies
de pouvoirs en matieÁre d'ameÂnagement du territoire, et organiseÂes de
manieÁre interdisciplinaire, ont permis la mise en place de nouvelles
proceÂdures, propres aÁ augmenter aÁ la fois l'information et la diffusion des
connaissances avant toutes prises de deÂcisions. Le dispositif preÂvoit
eÂgalement les Commissions locales de l'eau, les « CLE », qui reÂunissent
les eÂlus locaux pour agir sur le terrain. La Loi preÂvoit meÃme, aÁ terme,
des « CommunauteÂs de l'eau » avec un statut plus institutionnel.

Mais cette deuxieÁme Loi francËaise sur l'eau est eÂgalement intervenue
pour modifier en 1992 pas moins de douze Codes leÂgislatifs et reÂgle-
mentaires. Les exemples ci-dessous, pris dans le seul domaine de
l'information et de la deÂmocratisation, en teÂmoignent.

En application de la 2eÁmeLoi sur l'Eau, le Code des communes a
eÂteÂ modifieÂ pour perfectionner le systeÁme des enqueÃtes publiques.
L'enqueÃte publique est un moyen treÁs ancien de faire beÂneÂficier les
usagers et les futurs beÂneÂficiaires, de l'information.
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La Loi dite de « transparence » de 1993, compleÂteÂe dans ce domaine
en 1995 par la Loi relative aux marcheÂs publics et deÂleÂgations de services
publics, a introduit des reÂformes importantes pour les proceÂdures de
deÂvolution des services publics. L'attribution de ceux-ci se faisait en
application du droit de l' intuitu personae,et eÂchappaient en conseÂquence
aÁ l'application du Code des marcheÂs publics. Il eÂtait treÁs important
d'assurer la transparence de la deÂvolution des contrats de services.

La meÃme Loi a aussi obligeÂ et donneÂ des moyens d'investigation
renforceÂe pour le public et pour l'eÂlu sur les comptes priveÂs des
entreprises chargeÂs de l'exploitation des services publics. C'est quelque
chose de moins spectaculaire que leregulatoranglais, mais ce n'est pas
pour autant neÂgligeable: au lieu de se consacrer aÁ l'analyse des beÂneÂfices
des compagnies, la Loi francËaise introduit un controÃ le de l'exeÂcution du
service rendu, dans le cadre de l'obligation de reÂsultat pour un prix
donneÂ. Il a eÂteÂ rendu obligatoire la production des documents neÂcessaires
aÁ l'appreÂciation du prix en contrepartie du service. Ces documents ont
un contenu reÂglementairement deÂtailleÂ.

La Loi dite d'administration territoriale de la ReÂpublique de 1992 a
rendu obligatoire la preÂsence des minoriteÂs politiques preÂsentes dans
l'organe eÂlu dans toutes les organes chargeÂs de prise de deÂcisions, et en
particulier l'obligation d'avoir des membres de ces minoriteÂs dans les
commissions d'appels d'offres de travaux publics. C'est une manieÁre
d'ouvrir et de faire coopeÂrer et participer l'ensemble des deÂcideurs
deÂmocratiquement eÂlus.

Toujours dans le meÃme cadre leÂgislatif, tous les contrats passeÂs par
la collectiviteÂ deÂlibeÂrante avec un prestataire en dehors de l'application
du Code des marcheÂs publics doivent eÃtre mis librement aÁ la disposition
de tout demandeur, meÃme eÂtranger aÁ la commune.

La meÃme Loi et la deuxieÁme Loi sur l'environnement de 1995 ont
introduit et fait deÂtailler dans leurs deÂcrets d'application le rapport public
annuel de fonctionnement qui doit eÃtre preÂsenteÂ en seÂance publique
devant l'AssembleÂe deÂlibeÂrante.

Un deÂcret de 1996 a creÂeÂ la Commission nationale des deÂbats publics
qui peut eÃtre mobiliseÂe dans certaines conditions et contraindre les parties
aÁ un deÂbat public formaliseÂ.

Il a eÂteÂ eÂgalement institueÂ la Commission consultative des services
publics locaux qui doit reÂunir avec une freÂquence annuelle tous les
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repreÂsentants des consommateurs, les responsables publics et les opeÂra-
teurs des services publics assureÂs dans la collectiviteÂ. (NB. Dans les faits,
cette deÂcision n'a pas eÂteÂ appliqueÂe pour un motif institutionnel: la
repreÂsentation des usagers n'est elle pas deÂjaÁ constitutionnellement assureÂe
par les eÂlus du suffrage universel ? Et la repreÂsentation des consomma-
teurs pour des services aussi disparates que l'alimentation en eau potable
ou la cantine scolaire n'a pas eÂteÂ reÂsolue).

Au total en matieÁre de leÂgislation et aÁ propos d'un bien aussi
preÂcieux que l'eau, il apparaõÃt particulieÁrement neÂcessaire d'accompagner
les mesures prises en faveur de l'environnement (qualiteÂ, quantiteÂ,
protection, reÂpartition, etc.) par des deÂcisions dans une seÂrie de domaines
voisins comme: l'administration des communes, la deÂfense du consom-
mateur (et pas seulement de l'environnement), la publication, la diffusion,
et la compreÂhension des documents officiels, l'attribution des marcheÂs
publics, la transparence des deÂcisions, la planification des investissements
ou la fixation des prix.

On voit ainsi que la gestion inteÂgreÂe de l'eau a, en plus, la vertu
d'introduire la deÂmocratie dans le fonctionnement de la socieÂteÂ civile.

186 Lionel Robaux



LEGAL AND INSTITUTIONAL ASPECTS
OF WATER MANAGEMENT
IN JORDAN
by Muhammed R. Shatanawi*

For Jordan, water is considered not only the main factor of
production but a very crucial factor of survival. The availability of water
both in sufficient quantity and good quality is a prerequisite element for
social and economic development as well as the public health concerns
and the environment. Jordan is considered among few countries in the
Mediterranean region that are suffering from limited and scare water
resources. The per capita share of water as of 1998 is about 200 cubic
meter per capita per year. One would imagine what will be the share in
the next twenty years when population is doubled. Securing additional
supplies for the future will be a challenging issue. It will not only be
difficult to satisfy the growing demand without incurring external high
cost, but environment issues will arise as major problem as a result of
using unconventional water resources such as wastewater or desalinization
as well as heavy abstraction and polluted discharges.

In Jordan we realized the problem of water shortage in the late
seventies or early eighteen's, and many measures were taken. Most of
these measures were acutely addressing supply management, building
structures, additional augmentation measurements. At the same time we
faced many problems as these augmentation measures proved not to be
adequate, and some of the projects created externality on people and
environment. We realized that there is no single action that can be taken,
rather an integrated approach should adopted, in order to enhance water
availability, improve the quality and ensure its sustainability.

This condition requires that the water should be managed and
efficiently used. Therefore, it is necessary to review the economic,
managerial, institutional and legal aspects of water resources use. This
kind of management requires some kind of institutional restructuring,
private sector involvement, creating new laws and enforcing existing
measures and laws.

* Director, Water and Environment Research and Study Centre, University of Jordan.



Water Institutional Situation

With the early establishment of Jordan (1921), the legislators realized
the importance of water to the socio-economic development of the
country. The Department of Lands and Survey was the first institution
in charge of regulating and managing irrigation projects, registration of
water rights and establishing water settlement court to deal with water
rights disputes and water records. Domestic water supplies were the
responsibilities of municipalities local countries.

As the need arise for constructing and managing big projects arises,
specialized agencies were established such as

Ð The East Ghor Canal Authority (EGCA): It was established in
1959 for the purpose of planning, managing and operating the East Ghor
Canal Project.

Ð The Central Water Authority (CWA): It was established in 1959
to be responsible for all matters related to water in Jordan excluding those
projects under auspicious of EGCA. In 1966, CWA became a division
of the Natural Resources Authority (NRA).

Ð The Drinking Water Corporation (DWC): DWC was respon-
sible for planning, distributing, operating and maintaining water supplies
projects for domestic purposes, including production, purification, dis-
tribution and sales of water to municipalities.

Ð Wastewater Collection and treatment for big cities were the
responsibilities of their city councils. Amman Water and Sewage Authority
(AWSA) was the largest body for the city of Amman.

Ð Jordan Tributaries Corporation (JTC): It was established in
1964 for the purpose of building dams on the Yarmouk river and Side
Wadis to the Jordan Valley.

Ð Jordan Valley Authority (JVA): It was established in 1973 by
combining EGCA and JTA into JVA and expanding its responsibilities
to include integrated rural development in the Jordan Valley and Southern
Ghors.

Ð Water Authority of Jordan: In 1985, all water divisions in the
municipalities including AWSA, the Water Department in NAR, DWC
and other wastewater collection and treatment divisions were put in one
big institution called « Water Authority ». Water Authority (WAJ) is
responsible for all water and sewage systems in Jordan and all the related
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projects except those in the Jordan Rift Valley which is the responsibility
of the JVA.

Ð Ministry of Water and Irrigation: In 1987, the two authorities
(JVA and WAJ) were put under one umbrella, the Ministry of Water and
Irrigation (MAI). The Ministry as a supervisory body, is responsible for
formulating and implementing Jordan water and wastewater development
programs.

Ð In addition, there are other actors that are involved in the water
sector. The Ministry of Agriculture is responsible for water management
at the farm level and extension services. The Ministry of Health is
responsible for monitoring water quality and assuring its compliance with
water quality standards for public health. The General Co-operation for
Environment Protection is responsible for water resources protection.

With the existing setting, it is difficult to differentiate between
agencies responsible for planning, policy formulation, regulatory and
monitoring aspects and those responsible for water delivery, operation and
management of water supply and distribution projects. Therefore, re-
structuring is needed to separate between the roles of the different
institutions, according to the following criteria:

- Agency responsible for planning and policy formulation.

- Agency responsible for water supply projects.

- Agency responsible for operation and management of irrigation
projects.

- Agency responsible for operation and management of domestic
water and wastewater networks.

Since the establishment of MWI, many attempts have been made to
restructure the water sector in Jordan, but all the attempts failed to
change the centralized rule of the Ministry. The private sector and
stakeholder participation are limited or not available. The importance or
research and development are completely ignored by the MWI. So that,
fund for research which has been channeled through the government are
not given any priority.

Due to the low efficiency in operating and managing of water
distribution systems in big cities like Amman, the government will gave
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the private sector a role in managing water supplies. Recently, a contract
for managing the city of Amman water distribution system was assigned
to a French company.

Existing Water Laws

The following are the existing legislations governing the water sector
in Jordan:

1 - The administrative regulating bi-law of the Ministry of Water and
Irrigation (Bi-Law No. 54, 1992). This code is a regular bi-law that
describes the function of the Ministry and provides its administrative
structure.

2 - The Water Authority Law (Law No. 18, 1988), this law states
the responsibilities and duties of the Water Authority, describe for
violating the laws and defines the state ownership of water.

3 - The Jordan Valley Authority Law (Law No. 19 of 1988)

4 - The ground water monitoring code No. 26 of 1977.

5 - Environmental Protection Law No. 12 of 1995.

6 - Other laws of the Ministry of Health, Ministry of Trade and
Industry and Ministry of Agriculture.

Need for Law Enforcement

1. Groundwater

The unsustainable abstraction of groundwater and depletion of
aquifers are one of the major problems facing the water sector in
Jordan. Total groundwater production regularly exceeds recharge. For
example, in 1995, withdrawals of 533 MCM were nearly double the
estimated recharge. This is mainly due to the lack of enforcement of
regulations on drilling and pumping which resulted in the rapid depletion
of aquifers by the private sector, resulting in increased pumping costs due
to the drastic drop in water levels, as well as increased salinity levels. The
sustainability of irrigation in the highlands and the desert area will be
greatly endangered unless strict measures are taken to address the issue.
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There are legislations concerning regulation of groundwater drilling
and abstraction but the problem is the enforcement of these legislation.
For example Law 18 of 1988 emphasize that groundwater is a state owned
property. Groundwater code 26 of 1977 deals with conservation of
groundwater through licensing, water extraction and groundwater use.
Law No. 34 of 1983 authorizes the Water Authority to institute legal
proceedings including the ownership of movable and real estate, acquire
water rights, regulations, and advice on the construction of wells and
licensing of drilling, rigs, and drillers. Some of these laws state penalties
for violations which can reach up to 1000 JD, imprisonment or/and
destruction of illegal wells.

2. Water Markets and Water Rights

Article 25a of Law 18 of 1988 states that all water resources available
within the boundaries of the Kingdom, whether surface or ground waters,
regional waters, rivers or internal seas are considered state owned property
and shall not be used or transported except in compliance with this law.
Paragraph C emphasized that all natural and judicial bodies are prohibited
from selling water from any source, or granting or transporting it, without
obtaining in advance written approval of the Authority and within
conditions and restrictions the decided or included in the contracts or
agreements concluded between them and the Authority.

Despite that, water markets in the form of domestic water sale by
trucks from private wells is practised. Illegal water markets between
farmers and well owners are also practised in some areas in the highlands
without the approval of the Authority. The above law, when it was issued,
called upon violators to adjust their conditions within three months from
the date of issuance but no body responded.

3. Pollution Prevention and Environment Degradation

The deterioration of water quality in Jordan is a major issue of
increasing concern. Therefore, in addition to efforts directed to issues
related to increasing the available supply of water, efforts need to be
intensified towards maintaining suitable water quality on a sustainable
basis to meet human health, economic, and environmental needs. Article
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6 of the Water Authority law (Law 18, 1988) assigns the authority the
responsibility to protect water resources from pollution and administer
water and public sewerage projects including collection and treatment.
The environment law (No. 12 of 1995) give the Environmental Co-
operation in co-ordination with the concerned authorities the power to
enforce the law. For example article 28 gives the co-operation the power
to punish those who pollute the environment by different penalties
ranging from fines to imprisonment or both with the correction of the
violation. Punishment for repeated violations is doubled for the maximum
limit of the fine and detention period.

The law in many cases does not allow the authorities to take
immediate actions, since they have to take a court order for emergency
cases which threaten public health. In such a case, a managerial order
from the local governor is issued as an emergency measure to prevent the
immediate threat.

4. Institutional Framework

The government role includes a wide range of functions including
water resources assessment and monitoring, planning and allocation, and
evaluation of investments in the sector. By virtue of its supervisory role,
the government has been reluctant to delegate its water management or
services functions to the private sector. If private sector is to be
introduced, the government will need to retain a strong regulatory role.
Therefore, there should be separation of functions and regulatory role for
the ministry.

Water resources assessment, policy and planning functions are not
clearly separated from services. In practice, the regulators also represent
many water users thus creating an awkward conflict of interest. Although
the Ministry will continue its regulatory and supervisory role in the water
sector, confusion exists about which institution is authorized to perform
it. As a general policy, the ministry should separate the regulatory role
(including monitoring, evaluation and planning) from implementation and
operational roles.

For instance, among 14 public institutions whose responsibilities are
related to water and agriculture, the most critical conflict exists between
the Ministry of Water and Irrigation and the Ministry of Agriculture,
where the lines of responsibilities of each institution are blurred. As a
result, the scope, quality, and adequacy of services remain unsatisfactory.
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The role of public participation in the formulation of pricing policies
is either small or not existing. Increased charges are not accompanied by
efforts to inform users of the reasons for these price raising.

5. Changes in Water Uses

Changes in water uses require the updating of the legal and
institutional systems. Also, quantitative and qualitative changes have been
accentuated by recurrent climate changes such as drought. Changes in
water uses include: the rise of consumption due to urbanization,
industrialisation and tourism; increase of the use of low quality water for
irrigation; the increase in pollutants discharge; and deterioration of surface
and under ground water quality. Other issues appeared as a result of
regional cooperation and globalization. For example, the need to update
and strengthen existing legislation is further needed in light of agricultural
trade to Gulf states and EC countries.

Research Needs

The Water and Environment Research and Study Centre (WERSC)
is an independent research unit at the University of Jordan. Since its
Foundation in 1982, the centre plays a leading role in developing and
implementing national plans to develop and manage Jordan's water
resources. It is considered the research centre for the Ministry of Water
and Irrigation and other public and private agencies. Water and envi-
ronment research and studies at national and regional level are carried
out. The centre has long experience in irrigation management, treated
wastewater reuse in irrigation, water hydrology, water conservation in arid
areas, and water harvesting and artificial recharge. The objectives of the
centre includes:

Ð Conducting applied research to improve the development and
management of water resources and to protect the environment from
degradation and pollution.

Ð Provide services to the public and private sectors in such areas
as water engineering design, environmental impact assessment, sustainable
development management, and laboratory and field analyses.

Ð Identification of problems and alternative solutions for water
and the environment.
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Ð Creating official and public awareness for water, environment
and development issues.

Ð Co-operating with national and international institutions and
scientists and other clients.

WERSC has established a well-equipped water and environment
laboratory, which is equipped with advanced scientific equipment capable
of carrying out sensitive analysis. In addition, supporting field equipment
have been procured to carry out surveys and hydrometry measurements
of water discharge, salinity of water and soils, and other water quality
parameters. Also WERSC sponsors and supervises research of graduate
programs and graduate students in environmental sciences and manage-
ment and in water resources management.

The centre is also leading efforts at the University of Jordan to
establish and maintain high quality, interdisciplinary education and
outreach programs in water and environment. The Faculties of Agricul-
ture, Engineering and Technology, and Science are among the active
collaborators in these efforts.

Outreach Activities and Training:
The center has carried out different outreach programs such as:

± Preparing and implementing training program in micro-irrigation
design and management.

± Organizing annually an international training workshop on Wadi
Hydrology.

± The center has conducted more than 15 training courses for
participants from Jordan and the region in different water resources areas.

± The center is managing the Master program in the environmental
science and management.

The centre has been involved in and carried several studies related
to water policy management and wastewater reuse like:

1. A Decision Support System for Mitigation of Drought Impacts in
the Mediterranean Regions; funded by the EU.

2. Integrated Environmental Management of Suwaid Basin in the
Northern Badia of Jordan.

3. Conjunctive Use of Surface and Groundwater in Relation to
Artificial Recharge of Groundwater; funded locally.
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4. Water Rights in Jordan: A Comparative Study and Monitoring
Water Quality of Major Dams in Jordan; funded locally.

5. Long-term Studies on Water Conservation and Management in
Arid and Semi-Arid Regions (Azraq Oasis Conservation Project); funded
by the UNDP.

6. Land Management and Water Harvesting in the Upper Yarmouk
Basin; funded locally.

7. Capacity Building on wastewater valorisation for agricultural
production in the Middle East Area by using low-cost treatment
technologies. Funded by SAIL program of the Netherlands Government.

8. A system approach to wastewater biotreatment for the protection
of Mediterranean coastal areas; funded by the EU.

9. Development of technological, simple, low energy-cost, methods
of treating wastewater for reuse in agriculture; funded by the EU.

Five of our projects got the support of EU for about 300,000 Uro.
One of these projects is using low cost technology for wastewater
treatment, under which an efficiency of 70% of primary treatment is
achieved. This technology will be used in a mid size city in Jordan.

Conclusion

As the pressure on water resources increases in terms of abstraction
and quality deterioration and as the cost of securing additional supply is
increasing also, legal and new institutional reforms are required. Such
reforms are needed also to comply with private and stakeholder partici-
pation, environmental issues resulting from the use of unconventional
water resources, and reallocation of water among sectors. Public par-
ticipation in planning, law initiation, basin and watershed management is
needed.
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SUSTAINABLE WATER DEVELOPMENT
UNDER CONDITIONS OF SCARCITY:
ISRAEL AS A CASE STUDY

by Hillel Shuval *

This paper will describe the development of sustainable water
resources development under conditions of scarcity in Israel and how that
policy evolved over the past 50 years. We shall attempt to see what lessons
other similar water short areas in the Mediterranean Basin and the Middle
East can learn from this experience.

Phase I. 1948-1978 The « Greening of the Desert »
- Ideologically Motivated, Rapid Centralized Development of Water

Resources, Agriculture and Land Settlement

I first want to take you back 50 years, so that you understand the
political and social milieu that existed at the time of the creation of the
State of Israel in 1948. The total population of Israel was at that time
about 800,000, after the declaration by the United Nations on the
partition of Palestine and on the creation of a Jewish state and an Arab
state. The country was recovering from an arduous War of Independence
during which it overcame a sever threat to its very existence after it was
simultaneous attacked by all of it surrounding neighbours, who had
rejected the UN decision.

Immediately after the creation of Israel a process of mass immigration
of Jewish refugees began. In the first ten years the population was
doubled. In a period of thirty years, the population was quadrupled to
three and half million. It is like as if Italy in 1948 with a population about
50 million had gone up to 200 million in thirty years. Can you imagine
the impact that would have had on Italy and all of the infrastructure/
economic and human investment that you would require to absorb such
a vast increase in population ± housing, schools, hospitals, water, food,
jobs, roads and the economy -all had to be developed.

* Professor, the Hebrew University of Jerusalem, Israel.



Israel was in a period of massive economic development of infra-
structure and land settlement to find place to settle immigrants from the
concentration camps in Europe- the survivors of the Holocaust, and the
refugees from Middle Eastern countries where there was economic and
political instability and repression. There was urgent need for dramatic
economic development, including agricultural and water development. But
I also want to share with you that the driving motivation at that time
in addition to the urgent pragmatic need to absorb the mass immigration,
was to a great extent an ideological one, of re-establishing in Israel a
normal national occupational pyramid for the Jewish people after 2000
years of living dispersed in the diaspora, with workers, farmers and
agricultural settlements at the base. Part of the ideology of the creation
of the State of Israel was to take the Jewish refugees and to settle them
on the land, to create a farming base, a workers base, so that land
settlement and water were intimately tied up with a national ideology.
Together with this, of course, settlement of the land, reclaiming and
« greening of the desert », were important concepts to Israel in the
massive development thrust forward in its early years. Development of the
country's water resources had a special almost mystical place in this
national dream of renaissance.

The Israel Water Law of 1959- Water is Nationalized

The State of Israel inherited its water laws from sections of the
Ottoman Civil Code, or Mejelle and ordinances promulgated by the
British High Commissioner for Palestine during the period of the British
Mandate from 1918-1948. Most of this inheritance has meanwhile been
replaced by Israeli legislation. The Mejelle declares that water like grass
and fire is afree good, jointly owned by the public. According to the strict
interpretation of the Mejelle, no one may obtain private possession of
ground water, lakes and the seas at large. However the Mejelle in other
portions does allow for forms of private use and effective ownership
(Laster,1980).

The 1959 National Water Law essentially nationalized all water
resources. It states that: «The water sources of the State of Israel are public
property, subject to the control of the State and destined for the requirement
of its inhabitants for the development of the country. A person's rights in
land do not provide him with rights in a water source which is on his land,
flows past it or its border.» These laws and latter ones give almost
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unconstrained centralized administrative control in all matters of water
resources management, planning, development, allocation and prices to
the Minister of Agriculture and his Water Commissioner.

Israel's 1959 Water Law was quite unusual. It was forged in order
to achieve an ideological concept as well to meet the urgent pragmatic
goals of rapid unfettered national development and centralized control of
water resources. The drafters of that law and the ideologically motivated
policy makers behind it said that this vital massive development of the
water so central in fulfilling the national dream, cannot be done, unless,
basically, water is nationalized. Israel is not the only country where water
is nationalized, but it was certainly one of the first countries that had such
a clear-cut water law and this water law says the water sources of the
State of Israel are public property, subject to the control of the State,
and destined for the requirements of its inhabitants for the development
of the nation. A person's right in land do not provide him with right in
the water source which is on his land or flows past it.

The Israel Water Law of 1959 is considered by most water law
experts, as one of the strongest and leading water laws in the world. This
water law promulgated a dramatically different concept in water law and
it provide the solid foundations for central planning, construction and
management as well, centralized water allocation. The Law provided for
the creation of the Office of the Water Commissioner in the Ministry of
Agriculture and a centralized water administration with more unique
powers and control of water resources than most countries at that time.
This was based on the strong ideological and physical need to settle
millions of people in a short period of time, and to develop the water
resources in a centralized fashion.

The Development and Evolution of the Agricultural Establishment

Thus, the water law of Israel served as the foundation stone for the
establishment of a very central water management system which also fit the
ideological concepts and goals of Israel's Founding Fathers of state planning
and control of the economy. Figure 1 presents a very generalized scheme of
the « Agricultural Establishment » which pushed forward and led the way in
the development of water resources in Israel during its very earl years. This
is not an administrative diagram or formal chain of command but rather a
conceptual presentation of the various organizations, ideological thrusts,
social grouping and political forces in operation at that time.
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What is shown as the controlling social and political grouping at the
top, is the « Agricultural Establishment ». This is actually a non-existing
group from a formal administrative point of view, but rather an ideological
motivated grouping, both formal and informal that included the idealist
Founding Fathers of the country, thekibbutz movement- the collective
settlement movement, private farmers organizations, the Israel Labor
party, the Ministers of the government-many of them were farmers, many
of them were kibbutz members, members of the Knesset, and the
Histadrut Labor Federation-all motivated by the fervor of the a Zionist
dream in which absorption of the mass immigration, settlement of the land
and development of the country's water resources played a key role.

There was a core group of pioneers, idealists who said « We want
to push forward as quickly as possible with the settlement of the land,
a restructuring of the population pyramid, with workers and farmers at
the base. We want to achieve the development of the nation and the
country ». In this schematic diagram I put the driving force and
motivation of the national consensus ideology foundations, above the
formal government system. However in reality in the first government's
of Israel-Prime Minister Ben Gurion's government's, about half of the
ministers came from Kibbutzim- the collective agricultural settlements
movement. Land settlement and water development was in their hearts
and in their souls.

The powerful post of Minister of Agriculture, with massive devel-
opment funds for land settlement and water project development and
construction over these past 50 years have almost always been filled by
a farmer whether government was from the left or right. The powerful
Knesset Water Committee has almost always been made up mainly of
farmers or representatives of the ideological settlement movements. The
National Water Council a legal body established to advise the Minister
of Agriculture has been over the years, made up mainly of representatives
of the agricultural block. These political leaders were at root farmers,
ideological farmers- they had been the pioneering founders and early
settlers of the kibbutzim or other forms of collective or private agricultural
settlements. The Office of the Water Commissioner was as well a very
powerful office and has also normally been filled by someone identified
with the agricultural establishment.

The 1959 National Water Law created, centralizing water adminis-
tration, planning and management. All of this led to a centralized
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government water structure. Side by side to the official government
structure was the powerful but unofficial structure with the Mekorot
National Water Company and their construction branch together with
Tahal-Water Planning for Israel more or less with monopoly powers
controlling almost all aspects of water management.

Tahal was a central water resources planning agency carrying out this
dream, an ideological dream. In those days there was an overall consuming
ideological dream, one planning agency, one construction company and
one operating agency. This highly centralized structure was effective in
meeting the urgent need to build land settlements, and water supply and
irrigation to settle and feed the mass immigration which led to the
quadrupling of the population in thirty years. I doubt whether at that time
and stage of Israel's development a less centralized system would have
achieved the goals. And as a result, Israel was able to develop a very
complex and extensive central water distribution system which allowed
for the massive expansion of irrigated agriculture and the establishment
of hundreds of new settlements.

While in those early years the dominant forces in settlement and
water resources development -where highly motivated, ideologically ori-
ented pioneers, this as a natural course of events changed with time. As
the years went on and the major initial thrusts for rapid development were
successful and well advanced, the dominant « agricultural establishment »
which controlled water development and management evolved slowly and
became more and more a normal economically and socially oriented
vested interest group. They naturally became more concerned with the
standard of living of the collective settlements and farmers in general. One
of the main methods of achieving that goal was through the establishment
of deep subsidies for agricultural water supplied to farmers. Various
estimates indicate that the subsidies price of water covered half or less
than the true cost of producing and transporting the water to the farmers.
This has become a very central and controversial issue in Israel,
particularly after the long term scarcity of water became apparent to all.
The « Agricultural Establishment » also played a major role in deepening
their control and power over the various centralized and often monopo-
listic water management, design and construction agencies that they had
developed. They naturally became more and more concerned with
profitability and wages. For example to this day the salaries of the
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employees of Mekorot the National Water Company are among the
highest of any employees in the public sector.

The Development of Major Water Projects:
Israel's « National Water Carrier »

The main sources of water were in the North, in the Jordan River
Basin and the Sea of Galilee. In this paper I shall not discuss Israel border
problems and water disputes with her neighbours- the Syrian, the
Lebanese, the Jordanian, and the Palestinians. To a great extent Israel
considered itself as an island surrounded by neighbours, so hostile that
there was no possibility or need to consider any future needs or demands
to share the trans-boundary water resources with them. Israel, thus
developed its water resources accordingly. Basically the water planning
and development policy concept was to transport water from the water
richer areas in the North-the Jordan River and Sea of Galilee area to the
land rich but water poor areas in the center and south of the country.
The rainfall in the north was 800 to 1,000 mm per year and the flow
in the Jordan River Basin was not previously utilized to any significant
extent by Israel's neighbors- the Syrians, the Lebanese, the Jordanians or
the Palestinians..

In the southern areas of Israel- the Negev there were large areas of
agricultural land and for the building of settlements but it needed water
for irrigation since there was only about 100 mm or rainfall per year.
Water was transported from the north to the south in a national grid
which had as its center piece and flagship theNational Water Carrier-
NWC. The NWC coming from the Jordan River watershed in the North
to central areas and the South was joined by wells and irrigation networks
along the way pumping into it. During the winter non-irrigation season,
water in the NWC was pumped at the same rate, both winter and
summer, and stored like charging a battery in the ground water by
pumping water into those wells. There was infiltration into the ground
water which could be pumped up in those very same wells during the
summer irrigation season when the water was needed.

Israel develop a unique national water distribution gird, something
like an electrical grid, where the Mekorot the National Water Company
serves the National Water Authority and as the operator of a national
water grid where water is pumped from the north, distributed through
the NWC all through the country to local and regional water projects in
a very centralized way. The NWC and national water grid system fulfilled
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one of the key national ideological dreams of thereclamation and greening
of the desertand the establishment throughout the country of hundreds
of new agricultural villages and settlements which provided homes and
a source of employment for the ever increasing number of immigrants as
well as much needed food.

Costs were rarely a cardinal consideration in the national water
project's such as these and the price of the water supplied to farmers was
heavily subsidized. In the early stage water prices rarely considered the
return of capital investments and mainly took into consideration only the
pumping and operating costs. This first phase of development was
dominated by the belief and faith among many of the leaders in the
agricultural establishment and water sector that there was almost no end
in sight to the era of ever increasing water supply to agriculture and that
agriculture and land settlements could still be vastly expanded in the
country. However, in reality by the end of that era- by 1978, the natural
annual replenishable water resources of the country were almost totally
being utilized.

Dreams of unrealistically cheap sea-water desalination where included
in some of the long term water development plans drawn up by the
Ministry of Agriculture, the Agricultural Center of the Settlement
Movement and even Tahal- Water Planning for Israel, that indicated
major additional water supply increases to agriculture by the year l985-90
from huge sea-water desalination plants. At that time there was a belief
that inexpensive sea water desalination was just a few years off. Some
members of theagricultural establishmentand even some engineers quoted
future desalination prices as low as $ 0.20/cubic meter when in reality
at that time the World Bank and the United Nations Agencies reported
that realistic sea water desalination prices where at least $ 1.00 to $
1.50/cubic meter and that such dramatic price reductions where not on
the horizon. However, in some circles there was an almost blind faith that
scientific and technological progress was unlimited in its ability and that
it was only a matter of a few more years until there would be a dramatic
break-through in desalination technology and the goal of cheap desali-
nation would be a reality. Thus some agricultural and water planners
believed that there would eventually be almost unlimited water supplies
available for the vast expansion of agriculture in Israel.

This author was much criticized by members of the agricultural and
water establishment when in lectures and articles he termed such, almost
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blind religious faith in the coming era of cheap desalination as being
similar to the belief inThe coming of a technological Messiah-a false one
at that ( Shuval, 1980).

Phase II. 1978-1998 The Period of Transition
- Approaching the End of the Supply Driven Era

- Beginning of the Awareness of the Water Scarcity Era -

The Phase II from l978 to 1998 was a painful period of transition
and the beginning of the acceptance and readjustment to the harsh reality
that the Israel had more or less reached the limit of its natural water
resources and the country was approaching almost 100% utilization of its
safe yield of renewable fresh water resources and was entering a period
of total water system shortage which demanded a radically different
approach to sustainable water resources management.

Many if not most of the professional water planners where fully aware
of the reality that Israel had in effect reached the end of the supply era
by the late 1970's and that further water supplies sources to allow for
the continued and almost unlimited expansion of agriculture where not
available (Shuval, 1980). However many of the leaders of theagricultural
establishmentfound this harsh reality difficult to accept and hung on to
their ideologically driven belief that Israel must continue to develop and
expand its agricultural base. The reality of the water scarcity era was
dramatically brought home to theagricultural establishment,the water
sector and the public at large as a result of the series of drastic draughts
during the period of l985-1991.

The Water Commissioner of that period, a farmer himself, had been
following a high risk policy of over-pumping the ground water aquifer
significantly above its safe yield rate in order to keep-up and even increase
the water supply to the water hunger farmers who demanded more and
more highly subsidized water to expand their program of growing vast
amounts of cotton for the highly profitable world export market. This led
to a serious draw-down in aquifer levels to below, what was considered
by hydrologists, as the «Red Line» and the threat of irreversible damage
to the aquifer by intrusion of sea water. The series of multi-year droughts
struck the country with little or no ground water reserves and the Water
Commissioner was forced to cut back water allocations to agriculture by
as much as 50-70% in some areas. This crisis of water resources
mismanagement lead to the unprecedented resignation of the Water
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Commission, under pressure from a highly critical report on misman-
agement of the country's water resources by the State Controller, from
a group of leading water professionals from the academic institutions, and
massive public and media pressure. During this traumatic period of
transition the reality of the end of the every increasing water supply period
finally sunk in to the leaders of the water management system as well as
most of the « agricultural establishment » (Shuval, 1980).

The forty years of management of the country's water resources by
the unofficial consortium controlled by theagricultural establishment,
which was one of Israel'sholy cows,was being questioned for the first
time. The clamor to end the era of water subsidies to agriculture was also
being heard from many different sources including the Ministry of
Finance, Member of the Knesset, agricultural and water professionals and
the media. The call for a new sustainable water resources management
policy was being made by leading water professionals and sections of the
political leadership of the country. The forty year era of ever increasing
water supply was drawing to an end and Israel was finally recognizing
the need to develop a sustainable water resources management policy for
the era of total system shortages and water scarcity.

Phase III. 1998 and Onward
- The Progress Towards Sustainable Water Resources Management

Under Conditions of Scarcity-
- Shift Away for Centralization and End of the Total Domination by the

Agricultural Establishment-

As a result of the trauma of the severe periods of draughts and open
public criticism of the water management system which had been
dominated and controlled by theagricultural establishment, a period of
change, readjustment and real progress toward sustainable water resources
management in Israel was set in motion. Without going into the exact
chronological order or details of these developments over a period of years
between 1988 to 1998, this has led to many changes and the development
a new and hopefully more sustainable water resources management system
based mainly on the following policies:

± The new water policies that developed were based on a
recognition that Israel had reached total system water scarcity and
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accepted the constraint that the existing limited water resources must be
protected, conserved and utilized only within thelimits of their safe annual
yield.

± The reality that the main sources of increasing demand for water
would come in the future from the domestic/urban/commercial/industrial
sector and not from agriculture, became part of the declared foundations
of the new water policy. It was estimated that within about 30 years the
population growth projection of Israel would result in a total population
of some 10 millions as compared to 6 million in 1999. This population
would require essential all of Israel's fresh potable water supply for
domestic/urban/commercial and industrial use with only very limited fresh
water remaining for agriculture. These projections, for the first time,
visualized some 80% of Israel's fresh water resources allocation going to
meet the urban non-agricultural demand, while forty and fifty years earlier
80% of the country's water was allocated to agriculture. This meant that
it was recognized that in the future, allocation and reallocation of water
resources with increasing population of the country and the increasing
domestic/urban demand would get first priority. Industrial demand would
be given second priority and only then would agricultural needs be met.

± While the proposals for the total end of water subsidies for the
agriculture sector, in stages over a period of years, was blocked by the
weakened, but still relatively influential, Agricultural Establishmentin the
Government and the Knesset, subsides for agricultural water supplies have
been reduced considerably. It is now hoped that the stated policy to
reduce the subsidies for agricultural water even more in the future will
be successfully carried out. This, however is still a moot issue and one
of the main rear guard battles of theAgricultural Establishment.

± The monopolies of Mekorot- the National Water Company and
Tahal- where essentially ended with the partial and total privatization of
these two organizations and the development of numerous highly qualified
competing water companies and consulting engineering firms, including
well established international water companies.

± The Office of the Water Commissioner was transferred out of
the Ministry of Agriculture and placed under a new Ministry of
Infrastructure and Natural Resources. The task of long term national
water planning was taken out of the control Tahal and the Minister of
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Agriculture and placed under the Office of the Water Commissioner. The
State Controller's recommendation to establish a strong independent
National Water Planning Authority,not under political controlhas not yet
been carried out and national water planning is still very much influenced
by the Agricultural Establishmentthrough the Minister of Infrastructure
and Natural Resources who also happens to be a farmer as well. Although
a more rational national water plan based on more realistic assumptions
and goals which recognize the true limits of the countries water resources
has been developed it has never been officially published or approved at
a high governmental level. The plan has never been exposed to the normal
process of public and professional comment review and approval which
would give it the needed standing and stability. The plan can be changed
at will if a new Minister takes over.

± Another indication of the remaining power of the Agricultural
Establishmentis the fact that the authority to set and control water prices
and water allocations remained under the direct control of the Minister
of Agriculture. Although this transfer of many of the functions of water
management out of the hands of the Minister of Agriculture was of great
symbolic importance, in reality theagricultural establishment, although
greatly weakened, and with fewer representative in high government
positions, still exercises considerable influence over water policy matters.

± The weakened but still influential Agricultural Establishmentis
currently pushing strongly for early construction of large scale sea-water
desalination plants, overtly directed for urban supplies with possibly the
covert intention of achieving by this, a reduction of the transfer of the
cheaper natural fresh water supplies from the agricultural sector to the
urban sector as the urban populations grow. The idea of the immediate
construction of major sea-water desalination as a direct source of future
water supply for the domestic/urban sector is actively being promoted by
the Ministers of Agriculture and Infrastructure. However, the Ministry of
Finance and many water experts including this author oppose such a
premature construction of major sea-water desalination projects. It would
be hard to justify desalinating sea-water for domestic and urban use at
time, even if the price has come down to about $ 0.70-0.80/M3, while
some 65% of the countries good quality drinking water is still being used
by marginally profitable agriculture, which produces only some 2% of the
country's GDP. The real economic worth of agriculture in Israel today
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is open to question since most of the produce is for export and some
question the wisdom of exporting subsidized water when it could be more
economically valuable if transferred to meet the growing needs of the
domestic/urban/ commercial/ tourist and industrial demand.

± A national policy of wastewater recycling and reuse for agri-
culture has become the main thrust of water resource development for
the future and by 1998 Israel was one of the most advanced countries
in the world having achieved the recycling of some 65% of it current
wastewater flow mainly to agriculture after proper treatment.

Lesson to be Learned from Fifty Years
of Water Resources Development in Israel

What can other water short countries in the Mediterranean Basin and
elsewhere learn from analyzing the fifty years of experience in developing
sustainable water resources management in Israel ?

Looking back we can say that there were undoubtedly tremendous
advantages of centralization in water resources planning and development
led by a group with strong ideological motivation and a clear vision of
their goals and aims for the future. Those early year were a period of
great internal and external stress-a period of unimaginable economic and
social turmoil as a result of the mass immigration and thus it had to be
a period of clear goal oriented and centrally controlled rapid development.
In the period of early rapid development the extreme centralization,
control and monopoly may well have been the only way to achieve those
of successful goals in such a short time: massive water resource
development coupled with the establishment of hundreds of new villages
and settlements. It may not always have been the most economical way
and undoubtedly as a result of the need for quick action and speed
mistakes where made along the way. But in general it must be said today
that Israel succeeded in the rapid development of its very limited water
resources and achieved its primary goals of immigrant absorption, land
settlement, rapid expansion of irrigated agriculture and the provision of
food for its rapidly growing population.

But the benefits of ideologically motivated centralization begin to
wither away as a country got established and the natural water resources
potential of the country became almost fully utilized. As time went on
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and at more advanced stages of development, monopoly and over-
centralization leads to lack of flexibility and readjustment to new
conditions, a lack of competition, inefficiency, and all of the evils of
monopolistic control. Domination by the Agricultural Establishmentand
over-centralization meant limiting competition, higher costs and most
serious of all the inability and/or unwillingness to accept the reality that
the country's potential for further development of water supplies and
expansion of agriculture had come to an end. This led to a period of
irrational over-utilization by over-pumping of the ground water resources
to meet the every increasing demands of farmer for more water. This was
justified in the blind faith that the desalination of sea-water would become
a cheap water source in the « near future » and that it would be possible
to « repay the debt to the over pumped aquifers » for the years of
over-pumping which was justified as a « loan » against future income.
This dangerous policy of over pumping resulted in increased rates of
accumulation of anthroprogenic pollution and salt water intrusion and
depletion of the ground water reserves needed to meet the emergency
situation that might result and eventual did result from the know cycle
of droughts (Shuval, 1980).

The trauma resulting from years of mismanagement have now led to
the process of moving away from that domination of theAgricultural
Establishmentand the over-centralization system and moving towards a
more rational national water policy, privatization and competition. Israel
is now well on the way to achieving sustainable water resources
development and management under conditions of scarcity based to a
large extent to the fact that it has learned from its success of the past
as well as its mistakes.

A Rational Approach to Sustainable Water Management

In this section I shall present some preliminary and schematic
concepts and plans for sustainable water management in Israel under
conditions of scarcity for the future. The question that must be addressed
is how Israel should deal with its limited water resources but growing
population over the next thirty years. These are mainly thoughts and
concepts of my own mine which are shared by some of Israel's water
planners, but not by all.
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Up to the year 2030 it can be estimated that the population will
increase considerably. The population in the year 1999 is 6 million, it is
estimated to reach about 10 million in 2030. It may reach that population
in 2025 or only in 2035 but the pictures remains essentially the same.
Experience in Israel indicates that the annual water requirement to meet
all of the domestic/urban/commercial and industrial demands to support
one person is about 100-150 M3/yr. It is hoped that despite expected
increases in standard of living and GDP in Israel, through the intro-
duction of water saving devises in the homes and through massive
educational efforts water conservation practices in the domestic/urban
sector will be able to hold down the water consumption to a level of about
125 M3/person/yr. Thus it can be estimated that the urban and industrial
demand for water will go up at about the rate of 125 million cubic
meter/yr. (MM3/Yr.) for every additional million people. Thus by 2030
Israel will need another 500 MM3/yr. or so of water supply for urban
use (see Table 1).

Where will that additional amount of water come from ? Israel does
not have any more un-exploited natural water resource reserves which can
be developed. What Israel has today in total available renewable fresh
water resources is about 1600 MM3/yr. That amount varies depending on
annual variations in rainfall. For example the 1998-99 year was one of
the most severe droughts in the last one hundred years and the available
water resources have dropped by some 50%. Israel does not have more
water and we are assuming that it is not going to get more fresh water
until it decides that it needs to desalinate sea water. Within the constraints
of the water resources Israel has at its disposal today and in the near
future there is only one place the country can obtain the additional water
it will requires to meet the growing urban/industrial demand. It can be
made available only by reallocation and transferring the current water
resources allocated to the agricultural sector to the domestic/urban sector.
This is the present official national water policy of Israel where all water
resources are nationalized. The policy is to re-allocate agricultural water
to the urban sector as population increases.

This can only be done if there is national ownership of water and
clear national planning. But this is asine qua nonof rational water
planning under conditions of scarcity and that goes for many of the other
Mediterranean countries. It goes for the Palestinians, it goes for Jordan,
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it goes for other countries who are living with limited water resources on
the border of survival.

In addition to the increase in demand for water by the domestic/
urban sector with time and as the population grows from six million today
to ten million over the next thirty years the total amount fresh natural
good drinking water available to Israel will according to my estimates
actually be reduced over this same period of time. This is because I
assume the existing processes of slow but steady degradation of the quality
of the water, particularly in the coastal aquifer will reduce the amount
of good quality water available for human consumption and agriculture.
The long term pollution processes such as salination resulting from
agricultural return flows and sea water intrusion as well as the gradual
build-up of nitrates from agricultural fertilization and pollution sources
may reduce the amount of water which meet the required standards of
use for domestic or agricultural purpose by as much as 100 MM3/yr. or
possibly more.

Further, it is also not unreasonable to assume that Israel will have
to share some of it's currently available water with her neighbors- the
Palestinians, the Syrian the Lebanese and Jordanians in the framework of
peace agreements. I will not really go into details since I am not in a
position to know how much water will be allocated to Israel's neighbors
in the peace agreements but it might be in the order of magnitude of
100-200 MM3/yr. Israel is living in a shared geographic and hydrological
area with Jordan, the Palestinians, Syria, Lebanon. In order to live
together in peace we will undoubtedly be called upon to find ways of
sharing our resources. It is in Israel's interest to live in peace with its
neighbors and some sharing of water resources to help meet essential and
urgent requirement for domestic and urban water demand may be part
of the price of peace. Israel's first Prime Minister, David Ben Gurion said
in May 1956 during the height of the water conflict with Syria over the
use of the Jordan River that « It is better for Israel to give up some
of its valuable water resources, if by doing so it can achieve peace with
her neighbours » However, in an era of peace that are many important
potential water development projects which can only come about through
peaceful regional cooperation, so that this may well result in new and yet
unevaluated and/or unexplored sources for increasing the water resources
of all of the partners on the Jordan River Basin.

Sustainable Management and Rational Use of Water Resources211



I have assumed that for one or both of the above reasons the actual
amount of fresh, good quality potable water available to Israel over the
next 10-20 years will actually decrease by some 300MM3/yr. (see Table
1). I have estimated in a schematic way, that by 2010 the total amount
of good quality fresh water may be reduced by some 300 MM3/yr. I have
also assume that starting in 2010 Israel will initiate the construction of
sea-water desalination plants to meet the growing shortage of water for
the domestic/urban sector. I have assumed that by 2030 Israel will have
on line major desalination plants for both brackish water and sea-water
which by that time will be needed to supply some 300MM3/yr. for the
domestic/urban demand. The actual rate of construction of such desali-
nation plants may differ from this schematic presentation.

While some Israeli water planners are calling for the construction of
major sea-water desalination plant now, I have assumed that Israel will
only go for major sea-water desalination investments when it begins to
run short of water to meet the domestic/urban demand and it is
economically rational to build such plants. Until that time the reallocation
of good quality drinking water from the low income producing agricul-
tural sector to the high income producing domestic/urban/commercial/
industrial sector is the more economical rational procedure to follow.

TABLE 1. Past Records and Projections of Israel's Population and
Water Resources Allocations Between Sectors 1980 to 2030*

YEAR AGR-
FRESH

URBAN/
INDUS.

TOT
FRESH

TOTAL
REUSE

TOTAL
AGR

TOT
WATER

POPx
Million

DESAL

1980 1450 300 1600 100 1550 1850 4.5 0

1990 1200 450 1600 200 1400 1850 5,5 0

2000 850 750 1600 450 1300 2050 6.2 0

2010 350 950 1300 550 900 1950 7.5 0

2020 350 1000 1350 600 950 1950 8.0 50

2030 350 1250 1600 750 1100 2,350 10.0 300

By 2030 with a population of 10 million, it is estimated that the
domestic/urban/commercial/industrial demand will reach some 1250
MM 3/Yr. Most of this additional water will come from reallocation of
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fresh water from the agricultural sector, while some 300MM3/yr. will most
likely have to be derived from sea-water desalination. I have suggested
that by that time agriculture will remain with only 350MM3/yr. of natural
good quality fresh drinking water for agricultural use, but will have at
its disposal and additional 750MM3/yr. of highly treated wastewater
recycled from the urban sector. Thus in 2030 the total amount of water
available to agriculture will reach 1100MM3/yr., which is only 15% less
than the total amount of water available to agriculture in the year 2000.
In this manner recycling and reuse of properly treated urban wastewater
will play a key role in maintaining a significant level of continuity in the
agricultural sector of Israel despite the massive reallocations of fresh
potable water to the urban sector.

This estimate of an allocation of only 350 MM3/yr. of fresh drinking
quality water for agriculture may be to lower than the estimates of the
minimum requirements of drinking quality water made by some planners,
to meet certain specialized needs for fresh water for agricultural settle-
ments, such as livestock and vegetable gardens adjacent to farmer's homes.
However despite the drastic reduction in fresh water allocations to
agriculture which are estimated to occur by 2030 of some 80% in
comparison to the maximum allocation to agriculture in the year 1980,
total water allocations to agriculture will not be so radically reduced due
to the dramatic increase in wastewater recycling and reuse in agriculture.

Between the year 2000 up to 2030 it is estimated that some 60%
of the total urban fresh water supply will be recycled and made available
for irrigation or other uses which by the year 2030 could provide
agriculture with an additional 750 MM3/Yr. bringing the total allocation
to some 1100 MM3/Yr.
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FIGURE 2.
Past and Estimated Future Trends in Israel Water Resources Allocations

Between Sectors 1980-2030* (in Million M3/Year-MM 3/Yr.)
Illustrating The Role Of Wastewater Recycling and Reuse in Maintaining a

Sustainable Level of Water Supply to Agriculture Despite Reallocation
of Most Fresh Water to the Domestic/Urban/Commercial/Industrial
Sector, with eventual Sea-Water Desalination to Meet Future Domestic

Demand

* Notes: Data for past and current years based on reports of the Israel
Water Commission- Planning Department, Tahal Consulting Engineers, as
summarized in the Report of the Israel State Commission on Water
Resources Reform, (Arlozoroff, 1998), personal communication- Eng. Saul
Arlozoroff, Commission Chairman. Estimates for future trends based on the
author's own estimates. Population figures x1000 and water in million cubic
meters/Year.

Some estimates suggest that less water will be available from recycling
than I have estimated, due to greater infiltration and evaporation losses
in wastewater treatment and storage reservoirs, but in any event recycling
can provide a major and sustainable additional source of water to maintain
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agriculture at a level close to what is in 1999. Recycling of wastewater
is expected to serve as a critical sustainable source of water for agriculture
despite the fact that almost all fresh water resources have been reallocated
from the agricultural sector to the domestic/urban/industrial sector over
the course of 50 years.

As pointed out above when there begins to be a real shortage of
water supply for the domestic/urban sector then sea-water desalination
will be clearly justified. There is no reason to believe that Israel will ever
be short of water for domestic/urban use since desalination of sea water
is an unlimited sources of water and the price is not unreasonable
compared to the ability to pay by the urban sector. It is estimated that
the price of desalinated sea-water may go down from about $1.00/M3

today, to as low as $ 0.60-0.70/M3. Today, the urban consumers in Israel
already pay $.80-$1.00 per M3 for water which in includes the service
charge for wastewater treatment and disposal. Even when desalination
becomes economically feasible and is deemed essential to supply the
required amount of domestic/urban water, it too will increase the
potential for recycling and reuse to agriculture so that in an indirect way
desalination for the urban sector will further increase the supply of water
for agriculture.

What About Food Security if Most Water is Reallocated to the
Urban Sector ? One of the first and most common reactions to the
suggestion that in arid areas, a realistic, sustainable water management
policy must give priority to domestic/urban/commercial and industrial
water supplies over agriculture is: where will the food supply come ? What
about food security ?

How much water is really needed to grow all of the food needs of
an individual ? A few selected examples from the FAO Production
Yearbook (FAO,1989) of the water input required in liters/kg to produce
various foods based on data from the generally water efficient agriculture
of Californian are presented in Table 2 below:

The FAO has estimated that the total water input in the human diet
varies from country to country depending, of course, on the consumption
of food products that require very high water consumption per unit, such
as meat, oil and butter and the efficiency of the local agriculture, in water
use in food production.
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TABLE 2.
WATER INPUT IN VARIOUS FOODS

PRODUCED IN CALIFORNIA
in liters/kg (FAO,1989)

WHEAT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,273
RICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,005
MAIZE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 978
POTATOES . . . . . . . . . . . . . . . . . . . . . . . . . . 147
SUGAR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,731
SOYBEAN OIL . . . . . . . . . . . . . . . . . . . . . . . 21,692
BEEF . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16,193
PORK . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,760
POULTRY . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,730
EGGS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,740
MILK . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 971
BUTTER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22,274

What follows are a few examples of total water requirement to supply
the complete food requirements of an individual in m3/person/year
(m3/p/yr.) ( FAO, 1989):

CALIFORNIA 2,156 m3/p/yr.
EGYPT 1,540 m3/p/yr.
TUNISIA 1,082 m3/p/yr.

From the above, it is obvious that those countries with a total water
resources potential of significantly less than 1000 M3/p/yr. can never
approach total food self-sufficiency based on locally grown food. Coun-
tries with a total water potential of 100-200 m3/p/yr. can just about meet
all of the domestic/urban/commercial and industrial needs with no
allocation to agriculture.

The modern, rational, economic approach to this question is that
countries with little water should meet their food security needs by
importing the high water consuming food they need, particularly the
staples which can be shipped easily and stored for longer periods, from
those countries with plenty of water from rainfall and from natural
renewable sources and sufficient areas of arable land. Import of staple
foods such as grains, dried beans, oil and even frozen meat and fish and
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their storage in local warehouses and cold storage facilities is a much more
economical way of assuring an adequate supply of food andfood security.
Every ton of wheat imported has imbedded within it some 1000 tons of
water and every ton of soybean oil has imbedded within it 22,000 tons
of water. This is the cheapest and by far the most economical source of
water import -this is what Professor Tony Allen of London University
(Allen, 1997) has aptly called «virtual water».

Thus the import of food, or virtual water is the most rational way
of assuringfood security, while avoiding the irrational implications of the
misguided goal oflocal self-sufficiency in foodunder the old misguided
food securityconcept. The growing of limited amounts of fresh vegetables
and salad crops for local consumption requires very little water per
person. My own estimate is that with some 25 m3/p/yr. a country can
grow most of the fresh vegetables and salad crops used locally.

What about those arid countries in the transition stage that cannot
yet generate enough foreign currency to purchase their food needs in the
world market ? The international community should create institutions
such as aWorld Food Bank, to assure that all countries, including the
weakest of the those in the third world, are assured adequate food
supplies from the reserves of the surplus food producers in the world.
The water and land rich countries should be supplied with the motivation
to assure that the world is supplied with a sufficient amount of low cost
basic food to assure realistic globalfood and water security.

While public policy insisting on assuringfood securityand water
securitymay appeal to national pride and be politically popular it has
often resulted in the perception of unrealistic needs for greatly increased
water resources. This often means increased demands for the reallocation
of shared water resources from limited trans-boundary water resources
and the resulting exacerbation of inter country water conflicts. It has also
led in some cases, as mentioned above, to the problematical production
of expensive huge water projects or desalinated sea water for agricultural
irrigation, regardless of costs and benefits.

Under such an urban/industrial economy the main needs for water
are limited to that amount required to assure adequate supplies to meet
all urban, commercial and industrial needs, with possibly some minimal
amounts allocated to growing fresh vegetables and salad crops for
immediate local consumption-about 100-150 M3/person/year is sufficient
for that purpose.
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It is one of the fundamental premises of this paper that the old
concept offood securityin the arid areas of the Mediterranean and Middle
East cannot be seen as a realistic one and can only lead to unnecessary
increased conflict over very limited water resources or the irrational waste
of economic resources, which in the long run can lead to a decrease in
security for Mediterranean and Middle Eastern countries facing current
and/or future severe water shortages must carefully consider the more
realistic and less conflict arousing policy offood sufficiencythrough the
import of virtual water as an acceptable long term policy with important
political, economic and security advantages.

I have pointed out some of the misconceptions of older concepts of
Food Security(Shuval, 1998) and proposed the concept of optimizing the
economic uses of water in high value economic enterprises such as
commerce, tourism and industry and the using itto earn sufficient money
to import all the food -virtual water -required for a nation.It has been
estimated that water used in commerce, tourism, or high-tech industry
earns ten to one hundred times more for the national economy that if
used in most agricultural branches. In some branches of high tech industry
the value of water's worth may even be one thousand times greater.

When Saudi Arabia started growing wheat with desalinated sea
-water, they quickly found out that they were producing wheat at five
times the world market price. For every ton of wheat they grew, they
could have purchased five tons of wheat from the world market, and
stored it in silos for five years.

Water as an Economic Good

Water is an economic good and therefore its price should be realistic
based more or less on its cost of production and marker value. Economists
have demonstrated long ago that only when something is charged on a
market price basis, do you approach rational use and optimal social
benefit. This not to say that there should never be subsidies. Sometimes
there are appropriate social considerations. For instance, poor people in
urban areas should be given the first aliquot of drinking/domestic water-
the minimum amount required for hygiene and minimal social welfare,
at a subsidized price- the minimum allocation, the first 30 to 50 liters
per person per day, which is enough for drinking and hygiene.
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That is a social welfare policy which is justified in many countries, which
I can accept.

For most other situations I believe the full economic market price
for water should be charged. In this manner water will be used more
efficiently and more rationally. I also think that there may at times be
a legitimate case for some type of water subsidy for a limited amount of
farming to grow fresh vegetables for local consumption, but not farming
for export. That should certainly not be subsidized. If you have water
to grow fresh vegetables, and milk and food, maybe you might want to
subsidize that. But to grow commercial crop for export is other thing.

In Israel there are many farmers who are producing , not food for
consumption, not to increase the country's food security, but producing
flowers, specialized vegetables and oranges for export to Europe. It is very
nice for the Europeans to get oranges in the winter months, but why
should Israel subsidize the export of oranges, why should they subsidize
the export of their limited water resources to Europe ? Why should any
water short country where the true cost of water is sell a ton of wheat
for $100 that requires 1300 tons of irrigation water to grow it. That like
exporting water at less than 7.6 US cents/m3 when the cost of replacing
that water with desalinated water might be about $0.80 to 1.00/m3 ?

Since we must learn to relate to water as an economic good þ as
a commodity þ there is no reason that it cannot be bought and sold
between sectors within a country as well as between countries (Fisher,
1995; Shuval, 1995). This brings us to an important new era of rational
water management which is that of the developing field of water markets.
If water is an economic good, there is no reason why it cannot be sold
and bought, between sectors within a country and inter-countries. Why
cannot industries and cities that are short of water purchase water
allocations from farmers at a price that is economically worthwhile for
both sides. Why should not countries that have excess water sell it to
other countries in a market situation advantageous to both parties ? Why
cannot Turkey, if it has excess water which now runs to the sea and is
lost, sell it to its neighbors ? Why can't Lebanon, which now has excess
water which is not used, sell it at a marker price which would be relatively
cheap compared to desalination to water projects in Jordan, to the
Palestinians, and even possibly to Israel ? We have to find ways,
experimental ways. I am not saying that it is the only solution. But I think
water markets will find a place for themselves in sustainable water
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management. For we sell oil, we sell food, we sell electricity across
borders, and it has been demonstrated that regional cooperation through
regional projects optimizes water for all. Take for example the case of
electricity. Hopefully- the day will come when we have an electrical grid
which includes Egypt, the Palestinians, Jordan, Syria, and Lebanon- that
electrical grid will providecheaper electricity for everybody, with minimum
capital investment involved. It has been demonstrated that such inter-
country electricity grids have less need for reserve excess power and you
can provide better more economical balance of the peak demands- this
can be one of the benefits of regional cooperation in peace- the same goes
for water.

In era of peace with regional cooperation this is not an impossible
dream. International law must study ways to deal with this new form of
commerce-intra and inter-country water markets.

The Need to Separate Water Management
from Vested Interest Groups

There is another important principle that we have learned from the
Israel experience. In our early years the management of water was very
much under the domination and control of theAgricultural Establishment.
I am convinced that we did the right thing fifty years ago. Because it was
the agricultural ideological establishment that saw the vision of settlement
and agriculture as an essential first stage in settling and developing Israel.
Nowadays, things have changed. Agriculture is no longer a high priority,
and we are slowly but surely taking water management out of the hands
of agriculture. The Office of the Water Commissioner is no longer in the
Ministry of Agriculture and in the hands of an economic vested interest.
Tahal- the water planning authority which was formerly under the control
of the agricultural interests in now privatized. For the European Com-
munity and the Mediterranean, the principle is that water management
should not be in the hands of a Ministry which is a vested economic
interest. It should not belong to the Ministry of Agriculture, and not to
the Ministry of Industry, because these are also economic interests. It
should be, instead, with the Ministry of Natural Resources, or some other
grouping that sees water as part of the natural resources that should be
protected conserved and utilized in an optimal rational manner for the
benefit of the whole population rather than one specific vested interest
group.
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The Role of Experts in International Law and Water Law

The policies and concepts I have outlined above as being essential
for achieving sustainable water resources management under conditions
of scarcity requires legal authority for central planning and the legal
possibility or reallocation water traditionally used by one sector such as
agriculture to the domestic/urban/commercial/industrial sector as popula-
tions grow.Caponera (1992) and other have written much about water
law and administration but there are still many unanswered questions.
Here is the challenge for international lawyers and water lawyers- to study
and develop the legal instruments which will enable nations to carry out
such difficult and often harsh water management policies which involves
reallocation of water and may involve complex legal issues of owner ship
and compensation.

In a rational system of sustainable water management in severely
water short areas we must be able to optimize allocation of water to social
needs as traumatic and unacceptible that may be for the traditional
farmers. We call upon the experts in water law: to draft laws for us to
express that need. Those laws might require compensation of previous
users even if they where not really legal owners of the water as is the
case in Israel, but only had been allocated its use for the past 50 years.
These previous users, in Israel, did not own the water. The Israel Water
Law is very clear on this. The farmers who were given allocations to use
the nationally owned water fifty years ago, according to the law did not
own it. But they had fifty years ofde factouse. And just to take water
away from them without giving them some compensation, I don't think
is fair. I think we have to find a way of social justice, a way of
compensation, taking into consideration that it is not only their income,
that is being taken away , but they are being deprived of their way of
life as farmers. Is only logical that a fair form of compensation be found.
Certainly that would be the case if the water was privately owned and
the government had the legal right to reallocate it to the urban sector
by some legal act similar to confiscation undereminent domain.

The policies that I foresee as vital in situations of water scarcity is
the mechanism of re-allocation of water resources. This re-allocation in
real water -short countries will necessarily have to come with time. It took
fifty years in Israel, a long time. The farm block still opposes this concept
although is slowly but surely accepting the reality that there is little if any
alternative. However, we decided basically to allocate more water for the
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urban sector, less for the agricultural sector. You must have a legal
mechanism for doing that. It is certainly not as easy as it appears, for
there are ownership rights, legal rights, that people defend them in the
Court. I think that, in order to achieve sustainable management, water
legislation must provide us with a tool for re-allocation in the light of
changing social needs.

Biblical Inspiration for Sustainable Water Management

In ending I would like to go back to Biblical sources to see whether
we can get some inspiration on sustainable water management in the water
short areas of the Mediterannean and Middle East. We sometimes find
that there are interesting things to be found on the Bible that can inspire
us today. In the Book of Genesis (Gen 26:19-22), which was at the time
of Abraham some 4000 years ago, they describe that the herdsmen of
Gerar quarreled with Isaac's herdsmen, over the use of water from a new
well dug by Isaac, he called the wellEshek, which meansquarrel, because
they had quarreled with him. Then, Isaac dug another well and they
quarreled over that one as well. So he called itSitna- the well of feud.
About four thousand years ago we have one of the first documented
descriptions of water conflict in a desert area of extreme water scarcity.
So we know that it is not a new issue in the Middle East. Then changing
his quarters, Isaac dug a new well and with provided a plentiful flow of
water and he called -Rehovot, which meanspeciousnessand he said that
now the Lord has provided us with room so that we all can live together
in peace

What is the economic and management principle that we learn from
this ? When there is a scarce resource, it has value. For they would have
never quarreled over it if it did not have value and therefore water is
an economic good. It took us The World Water Conference at Dublin
to publically accept that vital principle for the first time, in modern times.
That is one principle of sustainable management we can learn from the
Bible.

But there is another principle that is also inspiring: « Changing his
quarters he dug another well, so he called it «Rechovot» which means
room, spaciousness. Surely, he said, the Eternal has made room for us
now so that we can all prosper in the land. What is the principle that
we learn from that ? If expressed in everyday language, one might say
that if you increase the size of the pie, people can manage better and each
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person gets a larger portion.. When through regional cooperation water
becomes a little more plentiful and you can divide it amongst the partners,
you can live together and we can prosper in the land.

This lesson is meant for all who live in the water scares areas of the
world. We learn that through cooperation water resources can be
developed more effectively so that there is more water for all and people
can all benefit and manage to live and prosper together.
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THE ECJ CASE LAW AND THE
IMPLEMENTATION OF EC WATER LAW
IN ITALY

by Gianfranco Tamburelli *

1. Introduction

The European Court of Justice has issued numerous judgements on
the implementation in Italy of Community directives for preventing water
pollution. These include decisions against Italy on appeals for non-
compliance pursuant to Article 169 of the EC Treaty and interpretative
judgements pursuant to Article 177.

These decisions show, firstly, the part played by the Court, before
the adoption of the Single Act, in solving the problem of the legal basis
of the relevant legislation, and, secondly, the principles relating to
compliance with the obligations deriving from the directives and to their
effectiveness.

2. Judgements for non-compliance

a) before the adoption of the Single Act

The first judgement made by the European Court of Justice at the
request of the EC Commission against Italy dates back to 18 March 1980
(Case 91/1979, « Detergents »). This concerned Directive no. 73/404, on
the harmonization of legislation of Member States on detergents, har-
monising the laws on their biodegradability and limiting the use of those
that are not biodegradable, as these are harmful to the environment, water
in particular.

This directive enjoins Member States to ensure that detergents
conforming to the prescribed limits (the minimum average biodegrad-
ability threshold is fixed at 90%) will have free access to the Community
market and bans the sale of those detergents that do not respect these
limits. Furthermore, detergent packaging must clearly give information ±

* Researcher, Institute for Legal Studies on the International Community, National
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trade mark, brand name etc. ± indicating who is responsible for putting
the product on sale (Article 7).

In pursuance of Article 169, the Commission charged the Italian
Government with failure to implement the Directive within the prescribed
time limit. Italy claimed that some national legislation already provided
partial implementation of the Community legislation, including Law
125/71, which set the minimum measure of biodegradability at 80% and
made it obligatory for packaging or labelling to give the information
required by article 7 of the Directive. The Court accepted the Com-
mission's argument and condemned Italy for failure to comply. This
judgement assumed considerable importance because of the way it
resolved the problem of the legal basis of Directive no. 73/404: it actually
set a precedent for subsequent cases regarding the legal basis of
Community legislation for protecting the environment.

The Commission sustained that Article 100 of the EC Treaty
legitimated the Directive, while the Italian Government pleaded that the
fight against pollution, which was the object of the act, adopted by
Member States, did not fall within the competence of the Community,
and consequently should have been considered a sort of international
agreement and not a directive.

According to the Court, Article 100 did provide a legal basis for the
Directive in that the latter contains provisions needed for protecting the
environment that could be onerous for companies to which they apply,
thus falsifying free competition if the relevant national legislation is not
harmonised. The Court also declared that an act constituting a Com-
munity « decision » because of both its subject matter and the institutional
framework in which it was created cannot be considered an « international
agreement ».

Before the adoption of the Single Act, another important decision
of the European Court of Justice was that of 17 December 1981 (Joined
Cases 30/81, 31/81, 32/81, 33/81 and 34/81). The five Directives appealed
against (nos. 75/493, 75/440, 75/442, 76/160 and 76/403) have their legal
basis in Articles 100 and 235 of the EEC Treaty. In particular, Directives
75/440 and 76/160 refer to safeguarding respectively the quality of surface
waters to provide drinking water in Member States and the quality of
bathing waters, while Directives nos. 75/493, 75/442 and 76/403 deal with
the disposal of toxic waste (used oils and refuse) and non-degradable
waste (dichlorophenyls and trichlorophenyls).
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The decision of the Court was unitary, as the five opinions previously
justified by the Commission referred to the same difficulties of a technical
and legislative nature. The Court judged against the Italian Government
for failing to respect its obligations under the EC Treaty by not
implementing the Directives within the two-year time limit.

b) after the adoption of the Single Act

The Court's judgement of 2 March 1988 (Case 309/86) concerned
the incorporation into Italian law of Directives nos. 73/404 (see above)
and 73/405, on methods of controlling biodegradability, amended by
Directives nos. 82/242 and 82/243, concerning the level of biodegrad-
ability of the surface-active agents in detergents.

After an exchange of correspondence and the issue of a motivated
opinion pursuant to Article 169, urging compliance with the Community
Directives, the Commission decided to proceed against the Italian
Government for total failure to implement them. The Italian Govern-
ment's defence was that the Community Directives had been incorporated
into the Italian legal system, albeit only in part, through Law 136/1983
(biodegradability of detergents) and Ministerial Decree 19 July 76 1984
(method for measuring the percentage of biodegradability of synthetic
anionic detergents). The Government, however, did admit partial re-
sponsibility.

In this case, too, the ECJ condemned Italy for violating its obligations
under the EC Treaty by failing to comply with Directives nos. 82/242 and
82/243 within the set time limits.

Italy was also condemned for non-compliance pursuant to Article 169
in the following judgements: a) case 322/86, 12 July 1988, regarding
Directive no. 78/659, on quality of fresh water requiring protection in
order to support fish life; b) case 70/89, 13 December 1990, regarding
Directive no. 85/513, on limits and quality objectives for discharges of
cadmium, supplementing the provisions of Directive no. 76/464 on
pollution caused by discharging harmful substances into waters; c) case
360/87, 28 February 1991, regarding Directive no. 80/68 on protection
of underground waters from pollution by certain harmful substances.

A) With regard to the first of these judgements, Directive no. 78/659
applies to fresh waters requiring protection or improvement, which were
to be designated by the Member States (Article 1), in two steps: within
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two years from notification of the Directive States were to designate
waters for fish of the salmon and carp families (Article 4), and then,
within five years, they were to comply with the physical and chemical
pollution levels set out in Annex I of the Directive (Article 5).

The Italian Government complied only partially with the Directive
within the time limits, and although a bill for enacting the Directive in
Italy was before Parliament, the Commission began an action under
Article 169 for failure to implement the Directive by the prescribed dates.

Although it admitted non-compliance, the Italian Government
pointed out that this was limited to the incomplete incorporation of the
Directive because of incomplete designation of the waters to be protected.
It argued that the State and the Regions were the authorities competent
to designate salmon and carp waters and that the Minister for Agriculture
had in fact designated a certain number of fresh waters as suitable for
fish, and that similar actions would shortly be taken in the rest of the
country. As to the obligations laid down by Article 5 of the Directive,
the Government affirmed that these were satisfied by Law 10 May 1976,
no. 319, through the preparation of the national and regional plans for
cleaning up Italy's waters.

The Court, however, observed that Italy had not complied with the
first step, i.e. the designation of salmon and carp waters, especially as this
was essential before the second step ± bringing the water quality into line
with the levels indicated in the Annex to the Directive ± could be
taken. Judgement was therefore given against Italy for failure to imple-
ment the Directive within the prescribed times.

B) In the second case ± cadmium discharges ± the Commission
claimed that Italy had failed to implement Directive no. 85/313 within
the prescribed times, stating that the legislation indicated by the Gov-
ernment, including Law Merli, was not sufficient for full and precise
implementation. The rules set out in Law 10 May 1976 and subsequent
amendments seemed lacking in various ways, such as failure to provide
a system of prior licences for discharges.

The Italian Government did not contest the validity of the Com-
mission's charges, but stressed that it had requested Parliament to approve
a delegated law for amending the Italian legislation so that the Community
law could be implemented correctly.

The Court therefore held that Italy had violated its obligations under
the EC Treaty by non adopting, within the prescribed times, all the
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legislative and administrative provisions necessary for the full implemen-
tation of the Directive.

C) With regard to the decision of 28 February 1991, the Commission
had accused Italy of not adopting adequate measures in order to comply
with Directive no. 80/68. The specific charges were the following: a) the
procedure for issuing licences (resolution of the Interdepartmental Com-
mittee of 4 February 1977 and Law 5 March 6/1982) were too generic;
b) a system of licensing that included the « silence equals assent »
procedure was not enough, in the case of tacit licensing, to provide
effective controls over discharges; c) no provision had been made for
reviewing licences; d) no adequate system had been provided for
inspections to check that the conditions laid down in the licences were
being observed and to examine the effects of the discharges; e) there was
no inventory of licences.

The Italian Government admitted that although the Directive had
been implemented in internal legislation through a series of provisions,
including Law Merli, in some points these did not conform completely
with Community law. On the specific points raised by the Commission,
it maintained that a) Italian legislation provided an adequate system for
issuing licences; b) a Member State has the faculty to include the « silence
equals assent » procedure when implementing a directive and that such
a procedure does not prevent the objective from being achieved; c) the
provision of a definitive licensing system did not contravene the Directive;
d) an adequate inspection system had been provided; and, e) tacit
licensing did not mean that the inventory could not be made, as each
application was accompanied by specific documentation containing full
details of the discharge.

The Court gave judgement against Italy on all these counts for
violations of its obligations under the EC Treaty, declaring that Italian
legislation did not conform to the system for authorising discharges
prescribed by the Directive, as it did not provide for any preliminary
inquiry nor for periodic re-examinations and subsequent inspections to
ensure that the conditions contained in the licenses were being observed.

The decision of the Court of 9 March 1994 (Case 291/93) was of
a different nature, as it regarded the non-enforcement of the Court's
decision against Italy of 12 July 1988 (Case 322/86) for failure to comply
with Directive no. 78/659.
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The fact that the Government had adopted Decree Law no. 130
ordering the Regions to fulfil the obligations laid down by Articles 4 and
5 of the Directive was to no avail, as the Commission deemed it
insufficient to bring Italy into line with the Community legislation. After
an exchange of correspondence with the Italian Government, the Com-
mission started new proceedings.

The Commission pointed out that although Article 171 of the EC
Treaty does not specify any particular time for the enforcement of a
judgement, it is implicit that enforcement must be reasonably quick, given
the importance of applying Community law immediately and uniformly.
The Commission also stressed that Italy had still not complied with its
obligations to designate waters suitable for salmon and carp and to draw
up plans for reducing pollution in order to protect fish.

The Italian Government did not deny its non-compliance and the
Court declared that Italy had failed to comply with its obligations under
Article 171 of the Treaty, as it had not taken the necessary steps to
enforce the Court's judgement.

3. Judgements interpreting Community law

Italian magistrates have referred questions of interpretation of
Community law on water to the European Court of Justice on various
occasions, under Article 177 of the EC Treaty. One of the most significant
examples was Case 14/86,Pretore of SaloÁ against persons unknown, on
11 June 1987, regarding Directive no. 78/659.

The criminal proceedings for which a preliminary ruling was
requested involved the violation of Articles 625, 632 and 635 of the
Criminal Code and Articles 6 and 33 of the Consolidated Fishing Act.
Following a denunciation by an association of fishermen from the River
Chiese for the frequent mass deaths of fish due to the various dams
constructed for irrigation or hydroelectric plants, which caused great
variations in the flow of the river, the SaloÁ public prosecutor began
criminal proceedings against persons unknown for aggravated damage to
waters, deviation of waters and alteration to the state of places, and
discharge into the river of substances harmful to fish.

As Italian criminal law does not contain any provisions for safe-
guarding fresh waters suitable for supporting fish, but Directive no.
78/659 does contain such provisions, the Italian magistrate asked the
European Court of Justice for preliminary rulings on two such questions
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which were fundamental for defining the criteria for the inquiry in
question and also for extending protection of waters under criminal law.
One was whether the quality targets set in the Directive presuppose global
management of waters, thereby guaranteeing flow and quantity and
therefore the adoption of legislation referring to basins or water courses
that guarantee a constant water flow for conserving the minimum quantity
of water needed for the survival and growth of the various species of fish.

The Commission proposed that the question be re-phrased, main-
taining that the protection of the quality of fresh water suitable for
supporting fish could not be separated from an adequate water level and
that the « waters designated » ± those protected because they are deemed
suitable for fish ± by the Member States pursuant to Article 4 of the
Directive must actually be « waters », i.e. they must be kept at levels high
enough for the protected fish species to be present naturally, before they
can be designated as suitable for fish. The limits set by the Directive for
discharging harmful substances into waters may easily be exceeded not
only as a result of discharging excessive amounts but also if the quantity
of water in the river is so low that the harmful substances become
concentrated.

Replying to this question, the Court ruled that Directive no. 78/659,
independent of its enactment in national law, cannot create obligations
on the part of an individual person, nor can it worsen the criminal
responsibility of those who infringe its provisions.

Another question of interpretation was settled by the Court in its
ruling of 22 September 1988 (Case 228/87) concerning Directive no.
80/778 on the quality of drinking water.

Article 10 (1) of this Directive permits Member States, in certain
circumstances, to authorise the use of water containing more than the
maximum admissible concentrations of the substances listed in Annex I.
As a result of the emergency caused by the pollution of wells in the
Piedmont section of the Po Valley, due to excessive concentrations of
herbicides, the Ministry of Health and the Piedmont Region issued
successive ordinances raising the limits for these pollutants. One local
health unit then sent a report to the Turin Magistrate stating that the level
of atrazine (a substance contained in the herbicides used by local farmers)
in some wells was higher than the limit set by DPCM (Decree of the
President of the Council of Ministers) 8 February 1985, implementing
Directive no. 80/778.
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In the absence of provisions banning the human consumption of
water from wells not conforming to the standards fixed by this Decree,
the Turin Magistrate began criminal proceedings against persons unknown
for omission or refusal to perform their official duties (Article 328 of the
Criminal Code). The Magistrate then noticed that in some ordinances of
the Ministry of Health and the Piedmont Region the maximum limit for
atrazine in drinking water had been progressively raised, contravening the
authorisation procedure provided by the Community Directive because it
did not respect the requisite conditions.

According to the Directive, in fact, derogation is not permitted for
toxic and microbiological factors. Furthermore, it is allowed only in the
case of « serious accidental circumstances », for a limited period and
provided the excess concentration, for each of the parameters given in
Annex I, is not a public health hazard and no alternative water supplies
are available.

The Turin Magistrate therefore asked the ECJ for a preliminary
ruling on whether the Directive should be interpreted to mean that
Member States are authorised to derogate in the way the Ministry of
Health and the Piedmont Region had done. If the interpretation of the
Directive allowed this, then failure to ban the drinking of polluted water
would not constitute the offence of omitting or refusing to perform official
duties, whereas if the only yardstick for judging the legitimacy of the
conduct of the two authorities was the DPCM of 8 February 1985
implementing the Directive then it would amount to such an offence.

The Italian Government maintained that the purpose of Directive no.
80/778 ± protection of the environment ± was indirect, in the sense that
in order to ensure that drinking water had the requisites indicated by the
Directive it was necessary to protect the sources of water supplies, and
consequently its degree of importance varied, depending on different
relationships in the various Member States between available water
resources and the demand for drinking water.

The Commission was of the opinion that the question should be
rephrased and the ECJ should merely be asked to interpret Article 10
of Directive no. 80/778 so that a decision could be made about whether
the national legislation conformed to it. The Commission also stressed that
the conditions required by the Directive must exist cumulatively and not
singly. In particular, in the case in point, there were no « serious
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accidental circumstances », as the use of herbicides such as atrazine was
standard practice in that area.

The Court ruled that the derogation allowed by the Italian authorities
did not fall within the provisions of Articles 9, 10 and 20 of the Directive,
as the ordinances were not based on the nature and structure of the land
in that area, their adoption was not due to exceptional meteorological
conditions and the ordinances were concerned with toxic substances. The
Directive makes any derogation regarding substances that are dangerous
to public health subordinate to implicit conditions, and so the « serious
accidental circumstances » that are a prerequisite must be understood as
« an urgent situation in which the authorities responsible must suddenly
overcome difficulties in supplying drinking water ». Such authorisation
must be limited ± exceeding the maximum permitted concentrations is
authorised « only for a limited period, corresponding to the time normally
needed to restore the affected water to the due quality level » ± and can
only be given when supplies of drinking water cannot be guaranteed in
any other way, a question that must be evaluated in the light of the means
available to the public authorities.

The ECJ was again asked to give a preliminary ruling by the Court
of Ravenna (Case 379/92, criminal proceedings against Matteo Peralta, 14
July 1994).

Matteo Peralta, an Italian citizen and captain of a tanker flying under
the Italian flag and equipped for transporting chemical substances, had
been charged by the Italian authorities with violating Law 31 December
1982, no. 979, containing measures for the protection of the sea. Article
16 of this Law provides that no ship may discharge oil or other substances
harmful to the environment (listed in Annex A) into territorial and inland
waters. For ships under the Italian flag, this ban extends to extra-
territorial waters.

In this case, the defendant was accused of discharging water that had
been used for washing tanks that had contained caustic soda, one of the
listed substances, into the sea.

Before reaching a decision, the Court of Ravenna suspended the
proceedings and asked the ECJ a series of rather detailed questions, which
actually amounted to one question about the compatibility of national
legislation with Community law regarding the obstacle placed by the
Italian law on the activities of Italian shipping companies. This could, in
fact, discriminate against Italy compared to the other Member States, in
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violation of Article 7 of the EC Treaty, by making it more difficult to
clean tankers, an operation permitted in the open sea under the terms
of the international conventions signed by Italy, and in particular the
Marpol Convention on the prevention of pollution by shipping.

According to the ECJ, Articles 7, 30, 48, 52, 59, 62, 84 and 130 and
Council Regulation 4055/86, implementing the principle of freedom to
offer services between Member States and between Member States and
third countries, do not prevent the national legislation of a Member State
from forbidding all ships to discharge harmful substances in its territorial
and inland waters while imposing this ban only on its own ships with
regard to the high seas.

Lastly, the European Court of Justice gave a preliminary ruling on
26 September 1996 (Case 168/1995, criminal proceedings against Luciano
Arcaro) on a question from the Vicenza Magistrate.

Luciano Arcaro, the legal representative of a company whose main
business was working precious metals, was charged with violating Articles
5, 7 and 18 of Decree Law 27 January 1992, no. 133, which implemented
some Community directives on discharging industrial waste and dangerous
substances into water. The defendant had not applied for permission to
discharge cadmium into the River Bacchiglione, as required by the
Delegated Law Decree.

Mr. Arcaro's defence was that he was not obliged to apply for
permission. Decree no. 133/1992, in fact, makes a distinction between
new factories, for which permission must be obtained, and existing
factories discharging substances, such as cadmium, that are not included
in Annex B. Cases of this type were to be governed by a subsequent
decree, which was never approved.

Although agreeing with this line of defence, the Court suspended the
proceedings and asked the European Court of Justice for a ruling on
whether the Italian legislation conformed to the Community directives it
incorporated. Three questions were put to the European Court of Justice
(which then reformulated them), the first being whether Law Decree
133/1992 correctly interpreted Community Directives nos. 76/464 and
85/513 or not. On this point, the Court ruled that the correct inter-
pretation of these Directives is that permission must be obtained for all
types of discharge, making no distinction between new and existing
factories. Permission to discharge cadmium is thus always mandatory, both
for existing factories and for new ones.
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4. The principles concerning the implementation
of Community directives in national law and their efficacy

The judgements described above contain some principles that are
peculiar to the case history of the European Court of Justice with regard
to the violation of obligations under Community directives and the
efficacy of the directives themselves.

Admission by the accused State that it has complied with a directive
only in part amounts to an admission of responsibility, because Member
States are obliged to fully apply the provisions of all directives ± see the
judgement on detergents. Or, to be more precise, the Court does not
consider partial implementation of a directive through incorporation into
national legislation as sufficient to givefull and effective applicationto
Community Law ± see judgement of 2 March 1988.

On the other hand, implementation of a directive in domestic law
does not require a literal reproduction of its provisions. The general
juridical context may be enough, provided it ensures thefull and effective
application of the directive and is sufficiently clear and precise ± see
judgement of 28 February 1991.

Another principle affirmed on various occasions by the European
Court of Justice is that national legislative rules or internal difficulties ±
including the brief duration of a legislature and a general election called
in advance ± cannot be invoked by a Member State to disclaim
responsibility for its failure to implement a Community directive ± see
judgement on detergents.

Again, non-compliance cannot be justified by internal procedural
difficulties due to the particular speed required for approximating laws
and the relative slowness of the legislative process ± see judgement of 17
December 1981. According to the Court, in fact, circumstances such as
the lenght of time required for the passage of legislation does not cancel
the non-compliance. In general, State's non-compliance cannot be justified
by regulations or practices or special circumstances that occur internally,
see judgement of 17 December 1981.

With regard to the principles concerning the efficacy of directives,
the European Court of Justice reaffirms that directives may have adirect
effectwhen they have not been incorporated within the prescribed time
limits and contain provisions that are unconditioned and sufficiently clear
and precise. Moreover, the direct effect of the directives cannot be
invoked by a State against an individual person, but only in favour of
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individual persons against the Member States to which they are addressed
± see judgement of 26 September 1996. Individual persons therefore have
no obligations under a directive that has not been incorporated into
national law.

5. Conclusions

To conclude this examination of a specific sector of Community case
law, some brief comments can be made on the contribution it has made
to the evolution of Community Law and on the current state of relations
between Community Law and Italian law on water pollution.

With regard to the former, it is interesting to note that in these
judgements on the implementation in Italy of directives on water pollution
the European Court of Justice has sometimes fallen back on more general
principles that are part of the constitutional traditions of the Member
States. It has established, for example, that tacit authorisation, as in the
« silence equals assent » procedure, is incompatible with the provisions of
Directive no. 80/68. Clear and precise provisions are necessary in
conformity with the principle of thecertainty of the law± see judgement
of 28 February 1991.

The Court also clearly confirmed the fundamental importance of
public health, stating that exceeding the maximum permitted concentra-
tions of pollutants, where authorised, must not create « risks unacceptable
for public health», although it is up to Member States to judge whether
such risks exist, in the light of the available scientific data ± see judgement
of 22 September 1988.

As to the second point, some improvements have been made, thanks to
Law La Pergola for the implementation of Community directives. Not all
the problems have been resolved, however. The last judgement against Italy
for non-compliance was as recently as 1 October 1998, after proceedings ±
at which, incidentally, Italy did not even appear ± for failure to incorporate
Directive no. 464 of 1976 ± not 1996 ! In fact, Italy had still not adopted
the programmes for reducing pollution setting quality targets for the 99
dangerous substances in list I of the Annex to the Directive.

In conclusion, it was only on May 1998 that the Cabinet approved
a legislative decree, incorporating two important directives of 1991, on
the prevention of water pollution. This legislation sets stricter limits than
the Law Merli, and should ensure that discharges and human activities
as a whole should not damage the quality of Italy's waters.
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LEGAL AND INSTITUTIONAL PROBLEMS
OF WATER RESOURCES
MANAGEMENT IN PALESTINE

by Abdel Rahman Tamimi*

As might be you know all legal systems need to be reconsidered
particularly in the third world countries in order to go parallel with the
new changes in the world for giving more space for the community
participation in the formulating the legal systems.

Also the specific conditions of the country and the region sould be
into consideration and I will give one example here about the draft law
in Palestine which consider water as public property. Practically, this is
not easy. It is very difficult psychologically, socially, to accept public
property for water that has been private for 500 or 1,000 years. For this
reason the socio-economic situation here will be affected directly and the
law will be far away from good implementation. Another example: the
definition of water rights, is it water use right ? Or water ownership
right ? What is the power of the law in the emergency cases ? I remember
the crisis of last year in Amman. Even by law, they could not shift water
from the Jordan river to Amman, because the right of using water inside
people's mind is ownership. And it is not easy to just shift people's life
and psychology by the wording of the law. It is actually a very difficult
affair.

Water public property is good, it can create social justice, but at the
same time, what about water management ? I am not sure that the farmers
will care about the resources or will protect the resources to the same
extent if the wells were public. Private wells are always protected better.
Thought should be also given to the following. To have public property
of water resources:

1. fair and just water distribution

2. socially acceptable water tariff system

3. public participation on water management

* Director, Palestinian Hydrology Group for Water and Environmental Resources
Development.



The three items are very important because this is what helps you
to answer very important questions for water management and policy,
such as, are you going to subsidise the people who protect the well better,
are you going to give them incentives ? In this case people will not own
the resources, they will use the water and won't care, because they believe
it's the task of the government, also the religion and social values of the
local community are important from management and legislation point of
view, they believe (own the water or not.) Especially in the Islamic value
system, it is a commitment, an obligation, to the government to provide
water to the people freely. Again, public property will create a huge social
conflict between big families. To those who study the Arab and Islamic
societies, it is clear that who own water are the same people who
formulate the legislation. The social powers who bring representetive to
the Parliament, are the same people who own water.

This is the case of Palestine. If one just checks the family names who
are in the Parliament, one discovers that those names are the same of
those who own water in the Jordan Valley. In such an environment, law
cannot work as a public concept. It is a very difficult scenario.

In this perspective, public property means injustice, certainly in the
case of Palestine, Jordan and other Arab countries.

The environmental laws provide for the polluter to pay. I agree
totally. However, what about if the government provides me with polluted
water: should the government also pay to compensate my life ? I lost my
life, I was subject to public health risk, and the government cannot
compensate. When I pollute water I have to pay, but what about when
it is the government who gives me polluted water ? It is not written in
any Arab law, what the government should do for me when it provides
with low quality water. This is happening in many countries, in Jordan,
in Palestine. I don't know what the legislation says on this.

I will also come to the lobby groups. I would like to talk about the
Israeli example. Israel forms one hydrologic basin with us, we share both
problems and resources. I do not make a special case on Israel, but it
is undeniably an interesting case-study.

All Water Commissioners in Israel came fromkibbutzim or agri-
cultural communities. All the Ministers of Agriculture came from that
lobby. This lobby is also giving the legislation, defining the water policy:
when doing that policy and that regulations, these people are always
remembering of the farm environment.
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This is the case of Sharon, Rafael Eitan and others. They have big
farms and they are big water consumers. It is the reason why they
formulate the legislation as if it were their farm, they manage the
legislation as they manage their own farms, for they receive the same
benefits from them both. Sometimes, I feel that legislation in the Arab
world is more of a psychotherapy rather than a means to facilitate people's
life.

In some countries you find good laws, very well written, but
inefficient because of no institutional integration ± for instance, between
the environmental department and the agriculture department. If you
address the Palestinian water authorities, you will know that their plan
is to make the shift to re-allocate water from agriculture to other sectors
for supplying drinking water. But if you address the Ministry of
Agriculture, you will discover that their plan concerns about 30 million
flowers in the year for export to Europe. And if you address the Tourism
Ministry, you will get informed that they are considering about 15 million
tourists in Bethlehem, who will not have enough water just to use the
bathroom once. This mis-integration between the stakeholders is however
common also to Israel and Jordan.

This is a wishful thinking and has nothing to do with legislation, also
in the event a good legal system exists. Moreover, there is no continuation
and no sustainable policies in South Mediterranean countries. If the
Minister changes, everything will change with him: policies, regulations,
everything. All the above cannot be solved by legal aspects.

Let me try to provide an example. Legislation cannot help when you
have general terms in the legal system. I think that a differentiation must
be made between those who do best management from who does not,
incentives should given to the people and local authorities who have good
performance, or those providing water with a high degree of efficiency,
or those who have performances of 100 per cent or 90 per cent. You
cannot treat your local entities in the same way, under the pretext of the
justice of the law, or equality set by law.

These are some indicators about the performance of Palestinian
municipalities running water management. As for unaccounted water
40%. This means that the municipality ignores about half of its water,
whether the phenomenon is losses or unpurchased water or illegal
connections. You cannot treat this entity as you treat the entity that has
only 10 per cent of unaccounted water.
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Law cannot permit a different treatment, but mechanisms and
regulations should be created to reward these people who are doing better
management. The best water management authorities should be recog-
nised priority in infrastructure planning, in financial planning as good
examples.

Let me now come back to the hot issue of regional co-operation. I
can assure you, in the Middle East no one accepts having others' hands
on his taps. Israelis, Palestinians, Jordanians, Turkish, Syrians, they do not
want skip the bad experience in the past.

Here is a very good example: the Turkish used water for political
reasons when they raise the Kurdish problem. They used to bargain
Ocalan's consignment. This is not co-operation, this is not a healthy
atmosphere for co-operation.

For this reason let me say that, the pre-requisites for having
co-operation in the Middle East, do not exist yet. I believe in co-
operation, but what I believe is something different from what is
happening on the ground. Since 1992 we agreed with Israel the release
of some information about water: we are still waiting, not water, just
information, just documents. Can you imagine what kind of problems we
have when we ask for water ?

I am certainly pro-peace process, but what is going on in reality is
rather CNN peace process.

As for water market, let me say that, to my views, the water market
came at a time with world globalization. But water market in the Middle
East can work out only if there is trust and confidence between people.
When people go to the market and buy something, they look at the quality
of a product before purchasing. I think that people in the Middle East
need considerable time to create trust among themselves, to trust the
markets to buy water. We are on the way, but we need a long time to
see the market forces, their work in the mechanisms. This mechanism does
not exist yet for water market.

The last thing I would like to say is that, that what we have in the
Middle East is very small pie regardless of whose share is bigger. But
somebody would finally like to taste this cake, and that is the Palestinians.

About international laws, and however just or unjust international
laws, even if we have comprehensive and very detailed and just
international laws, this will not solve the water scarcity in the Middle East.
I think that there are many external and internal problems also facing

Sustainable Management and Rational Use of Water Resources239



the water resources in the Middle East and in the Mediterranean. At first
place, the major element is limited water resources from a natural point
of view. Secondly, as for internal policies in the Middle East, I think that
there is a huge mismatching between the institutional structure, the laws
and the real problems. On this, I don't exclude any country in the Middle
East.

Doctor Shatanawi from Jordan mentioned (99) that Jordanians
reached this approach after they tried all the other approaches in
institutional buildings: they had ministries and separate authorities. I do
not think that this is not the final destination. Also Israel has a highly
centralized body, but this is only due to that the agricultural lobby is very
strong in Israel, not to anything else. This is my opinion.

For this reason, internal structures, whoever be right, internal
national policies and the lack of international law are part of the
problematic issue of water resources in Mediterranean countries. Also the
lack of good well to solve the problems among Nile countries or among
Middle Easte countries is an issue. I don't think that the problem between
Turkey and Syria is the lack of water. It is rather the lack of good will
to solve the problem and the political issue. This is an important aspect
of things.

Sometimes, countries may have water shortage as a consequence to
mismanagement. With no will to blame anybody on this issue, I have
observed that we have a huge mis-management in Palestine, which results
into mis-structure of water resources.

I will now present the Palestinian internal water structure. We are
in the very beginning, hence this is the proper time to change or to upside
all our structure, for that structure was not built by us. It was built by
others, always, since the Turkish mandate. This is an historical oppor-
tunity for Palestinians to look to other approaches and other models in
the world and consider which one is best profitable to them.

It seems to be truly premature and early to decide these days in
Palestine over a centralized system or a private system. We have not a
strong public sector to control the private sector. Moreover, we have no
proper and obvious legal system to manage and control the private sector.
All our water resources, supply resources, I mean drinking water supply,
are still managed by the companies.

(99) Supra,p. 187.
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These transparencies show some details about the performance of
water units, what we call companies in the municipalities. These bodies
are not business companies, but rather water departments in companies.
And this will lead us to the conclusion concerning what kind of approach
we have to apply in Palestine and in other countries. For this reason, it
is too early for us to say whether we will head towards the private sector
or to a centralized body, like in Israel. This belongs to the internal
evaluation of the Palestinian water industry.

Let us now consider how the small water utility in one municipality
affects the whole national water management.

Last year we conducted research and the research objective was:
which criteria can be used to evaluate the performance of Palestinian
water supply companies and which lesson can be drawn from that
performance ? The hypothesis was that companies performance is strongly
related to the company scale and the management model exercised.

This is the criteria we used. Let us consider, for instance, service
coverage, consumption, staff salary ± it is minor concepts, but we have
to look at them carefully. Let's consider staff salary, or the per-one
thousand consumption. Although very minor aspects, they have an
enormous impact on national water policy. For example, the price for a
new consumer. When you have high prices for new consumers to pay for,
as initial money either to be consumers or to participate in your
municipality, this could lead to illegal connections. We count up to more
than 40 per cent of illegal connections these days in Palestine, and in our
calculation we discovered, and so did the World Bank, that what look
like losses, are not losses: it is unpurchased water.

This is a minor aspect, but really leading sometimes to mis design
or to mis-strategy, and water internal policy which is not related to factors.

And also we discovered that while some companies purchase more
than 50 per cent, some others purchase less than 50 per cent. I would
like to mention the following case: in one village in the South of Gaza,
called Abhasan Village, engineers like me, who believe that water is not
a mathematical issue, calculated that water losses in that village amounted
to more than 60 per cent. And I do believe that more than 40 per cent
is illegal connections. Engineers of the World Bank came: I always say
that the World Bank policy is the solution coming from the skies. They
said « OK, the best solution for high losses is but to rehabilitate the
network, to renew the network ». Consequently, they invested 22 million
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dollars in the water sector in that village, in that area, to rehabilitate the
network. And the loss is still more than 40 per cent. Because of the social
condition, I myself conducted the study to see why the people are, let
me say, stealing the water. When you analyze it, some of them do it out
of a religious perspective, for they believe that water is the gift of God
and they should not pay, according to the Islamic rule, the cost of water.
Some of them, instead, do it for they think that it is « political » water:
Israel takes their water and they are left with having to connect illegally.
Some of them cannot afford the price. Some of them use drinking water
for agriculture.

You see, this is a very small point. But it affects the financial
structures of the Palestinian water budget, the territory structure, and
leads to mis-design or bad design. All these aspects are very small points,
but they have affected the whole policy of water in the country.

I will not discuss this statistical breakdown now, for I intend to do
that in the conclusions. But it shows that when you have mismanagement
at the micro-level, this will become mismanagement at the macro-level as
well, and international laws will not solve you the problem in this case.

The conclusion is that most large-scale companies are better than
small water companies. When you have a small unit in one village or in
one municipality, and you check the performance, you realise it better to
close that body and move to semi-centralized bodies. Not to the private
sector though, like in Israel or in Jordan, but somewhere in between, to
semi-public centralized bodies.

Delegated public companies perform better than municipal water
departments. This is an exception for Palestine, for our municipality is
not yet very well activated. The exercise in institutional framework is a
fragmental framework.

To come to recommendations, I think that the small local water
companies should be centralized and should be transformed into a one
bulk authority. Secondly, reconstruction is necessary of the related
institutional framework by means of strengthening the institutional
framework for the Palestinian water sector, for Palestinian water supply
companies, and redefining of goals. Indeed, our goals during the
occupation time were not the same goals as today and our actual structure
should not be the same as during the occupation. For this reason we have
to move on to other dimensions: decentralize the public administration
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framework, strengthen the relations between the government and insti-
tutions and NGOs.

I talk about NGOs here for that, during the past thirty years, all our
affairs have been run by NGOs, and they have experience and real
capacity to do some work in Palestine. They respresent the consumer's
interest in the Government Board.

This has been very brief, but the message that I would really like
to convey at the end of this presentation is that, in order to perform
integrated water resources management, internal policy is very important.
Tariff studies, demand and supply management, affordability for the
people, are important concepts. In institutions you have matching the
goals or not. And fair and just international law, this is the only condition
to solve the water problems in the Middle East.
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THE EC FIFTH FRAMEWORK PROGRAMME:
POLICY OPTIONS FOR SUSTAINABLE MANAGEMENT
OF WATER RESOURCES

by Giuseppe Borsalino *

The legal framework addressed to water resources management in the
Euro-Mediterranean Region is largely considered in the Fifth Framework
Programme (1998-2002) and especially in Activity 2 ± Confirming the
International Role of European Research (see tables in annexe).

What we have done and what we are going to do in the future is
to continue focusing on management of natural resources in particular:
efficiency in water use, water management (water policy and integrated
planning) and treatment/reuse, socio-economic modernisation. I am com-
ing back to this in more detail, but I would like to underline, as some
of you have already observed, that integrated water management is not
the only way to manage water, especially in the Mediterranean basin (see
tables 1, 2, 3, 4).

The Fifth Framework Programme
Confirming the International Role of European Research

International RTD co-operation will be pursued in two forms in
the Fifht FP:

1) through the other specific programmes
principle: project by project, without funding unless in duly

justified exceptional cases

2) through the INCO ± 2 programme
Table 1

* European Commission / Directorate General XII - Science, Research and Development
- Confirming the International Role of European Research.



What is New ?

· Adhesion Countries

· Promote Associations

· New Mediterranean RTD Initiative

· Proactive policy towards industrialised countries and « emerging
economies »

· Increased coherence with external policies

· Bursary scheme

· Strengthened interaction with COST & EUREKA

Table 2

INCO SPECIFIC OBJECTIVES

· Associated CEECs+ Cyprus: prepare accession/S&T integration

· Other CEECs + NIS: RDT stabilisation / problem resolution

· Developing countries: support to solve specific problems

· Mediterranean: socio-economic development / Enhance the S&T
base for Euro-MED Partnership

· « Emerging economies » and Industrialized Countries: access to
expertise & knowledge (reciprocity)

Table 3
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INCO 2

A* Co-operation with Third Countries
· A.1 States in the Phase of pre-Accession to the European Union:
Support for Centres of Excellence
23,5 M m

· A.2 NIS and CEECs not in the pre-Accession Phase: Copernicus
101 M m

· A.3 Mediterranean Partner Countries
49,6 M m

· A.4 Research for Development
189,4 M m

· A.5 Emerging Economy and Industrialised Countries
4,5 M m

* 70 M m INTAS Table 4

Mr. Tamimi (100) rightly underlined the problems of societal
perception of this problem, which frequently leads to conflicts in the
region. Our philosophy, what we aim to do in the future, is to underline
the need for intergovernmental integration, which means co-operation ±
as some of you have explained very well ± not only co-ordination and
consolidation of hydrological interdependencies but also political inter-
dependencies. This means trying to create both horizontal and vertical
co-ordination. Horizontal means for us co-operation at different national
levels and also inside each country, between different ministries, Ministries
of water and Ministries of agriculture and national resources and so on.

Just to give you an idea of the next framework program in which
our program is included, it will be the fifth, divided into four activities.
We are included in the second activity, the international role of
community research. The total budget of the fifth program will be more
or less 18 billion dollars. And for the international role, the second

(100) Seesupra,p. 236.
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activity, we will have more or less 500 million dollars for the next four
years.

With regard to Euro-Mediterranean co-operation, we are trying to
facilitate the policy dialogue, especially concerning water. Two of the
principal subjects will be water and coastal management.

To come back to the management of water resources, in the next
program we will have two main priorities. One will be comprehensive
water policy and integrated planning, the second efficiency in water use.
We are not going to fund research activities especially focused on the legal
framework, but on policy, and particularly policy options (see tables 5,
6, 7).

ICO ± MED
Priorities for the 1999 call

a) Socio-Economic Modernisation
b) Managing Scarce Regional Water Resources
c) Preserving and Using Cultural Heritage
d) Promoting Healthy Societies

Table 5

B) Integrated Water Management
b.i) Comprehensive water policy and integrated planning 15/9/99

· Improvement of water supply, planning and management with
consideration of local environmental, socio-economic, institutional
and cultural conditions of intersectoral competition and of the
potential to treat and reuse wastewater;

· Methodologies for the analysis and management of transboundary
water resources to support regional co-operation in its develop-
ment and use;

· Promotion of water treatment and reuse including desalination
with emphasis on the use of renewable energies.

Table 6
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B) Integrated Water Management
b.ii) Efficiency in water use 18/6/99

· In the agricultural sector.

* development of sustainable irrigation technologies,

* reuse of drainage water,

* better requirements

· In the urban/industrial context (including tourism):

* development of water treament and reuse technologies that take
into account the diversity of industrial, runoff and domestic efflu-
ents. Table 7

Policy options means advising policy maker on how national funds
could be allocated while obtaining the best cost/benefit ratio for example
funding research on water treatment, on irrigation, on Decision Support
Systems and so on. This will give policy makers the tools ± obviously they
will not be forced to use them ± to take the right decisions.

On a less extent we are also going to focus on the urban industrial
context, including tourism and, as regards agriculture water uses, to
develop sustainable irrigation technologies and re-use of drainage water.

Th 5th Framework Programme will last four years and the budget
dedicated to the Mediterranean Region will be around 100 million dollars.

I think the people at this Seminar constitute a very good team, which
should propose a project concerning the legal framework too, although
this could probably be included in a more global project (the various
aspects of which we can see on accompanying figures). One topic could
be the legal framework, another could be policy planning, yet another
could be water treatment, cost reduction, and so on.

I know we have to be pragmatic and practical, but we must also be
clear. The problem, as Tamimi told us before, is communication,
especially at trans-boundary level, I might say. And the problem of
communication is also a problem of policy and policy dialogue which
could lead to peace and stability if you want to go further. So what we
can try, what, in fact, we are trying to do, is not only to fund the research
but, through research, to put people together. One of the first ways to
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participate and to obtain funds in this case is precisely to put together
people coming from all sectors: policy makers, researchers and end users,
as you said. And users are not always present in all these agencies for
water management. Put all of them together, people coming from different
countries, working together on trans-boundary and international policy
planning, is a way to raise and to create awareness and to permit people
to dialogue.

This is just to give you an idea of the Mediterranean program, what
kind of priorities we have. Obviously you are more interested in scarce
water, and here you can also find something about coastal management.
Obviously we are also working to facilitate what we call the free trade
zone of 2010, what we expect to have in more or less ten years, the next
ten years. I don't know if you want to go more deeply into the technical
part, but what I can say is that we have different modalities of
participation, and these different modalities foresee a minimum of two
partners from member states and two partners from Mediterranean
countries for joint research projects (see tables 8, 9).

MINIMUM PARTNERSHIP REQUIRED (ELIGIBILITY)

Shared Cost actions Concerted
Actions/Thematic
Networks

Domain A1
States in the Phase of pre-
Accession to the European Union

See Work Programme text,
section III. A. 1

Domain A 2
NIS and CEECs not in the pre-
Accession Phase ± Cpoernicus 2

2 MS or 1MS + 1AS
+

2 CEEC/NIS

3 MS to 1 MS + 2 AS
+

3 CEEC/NIS

Domain A 3
Mediterranean Partner Countries

2 MS or 1 MS + 1 AS
+

2 MPCs

3 MS to 1MS + 2 AS
+

3 MPCs

Domain A 4
Research for Development

2 MS or 1 MS + 1 AS
+

2 DCs same region

3 MS to 1 MS + 2 AS
+

3 DCs same region

1 MS = Member State (the JRC may replace one MS); AS= Associated State; CCEC
nonassociated Central/East European country; NIS= New Independent State (of the
former Soviet Union); DC= Developing Country; MPC= Mediterranean Partner Country
± See Table A

2 Russia may be considered individually
3 China and India may be considered individually Table 8
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ADDITIONAL SELECTION CRITERIA

Domain A 1
States in the Phase or pre-
Accession to the European
Union

See Work Programme text,
section III. A. 1

Domain A 2
NIS and CEECs not in the pre-
Accession Phase ±

Copernicus 2

Link to relevant EU and wider policies (Phare, Tacis,
WHO, Agenda 21)
Significant and balanced participation between partners
Sufficient size to have an appreciable impact
Usage of local resources, involvement of local

target groups

Domain A 3
Mediterranean Partner
Countries

Enhance the S&T base of the Euro-Med partnership
Impact on sustainable development and socio-economic
modernisation
Significant and balanced participation between partners
Coherence with Euro-Med co-operation policies

Domain A 4
Research for Development

Global ± or regional ± scale problems
Involvement of end-users as appropriate
Foreseeable impact on sustainable development
Significant and balanced participation between partners
Coherence with European or MS development policies

1 MS = Member State (the JRC may replace one MS); AS= Associated State; CCEC nonassociated
Central/East European country; NIS= New Independent State (of the former Soviet Union);
DC = Developing Country; MPC= Mediterranean Partner Country ± See Table A

2 Russia may be considered individually
3 China and India be considered individually Table 9

And we have two other possibilities which could be interesting for
you, for your group, thematic networks and concerted actions. Which
means we are going to fund the co-ordination of an existing network
based on projects funded at national level, co-ordination which does not
means research, for you are doing research at home, at a national level.
These funds are just to provide you with money for co-ordination
activities, such as travels, conferences, seminars, publications and so
on. You can participate with a minimum of three partners from EU
members states and three partners from Third Mediterranean countries.
The thematic network is a more extended one, and it should comprise
as partners all the actors, from end users to policy makers, including
obviously industry, small and medium enterprises, public and private
research centres, industry and so on, focusing on a specific problem or
a specific research sector.
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These are three possibilities and you also have another possibility,
which could be the funding of conferences, publications, seminars and
studies, through accompanying measures.

As regards dates for submitting proposals we will be able to start
to present proposals from mid-March till July- September, in accordance
with research sector.

You can foresee some training in our program, but included in the
project.

DG-XII is not funding technical assistance. Technical assistance is
funded by DG-IB (external relations ± Mediterranean). What we are
trying to create is synergy among different services of the Commission:
DG XII (science, research and technological development), DG-IB
(external relations) and DG VIII (co-operation for development). We are
going to fund research, but for the valorisation and use of the final result
of RTD projects the MEDA programme, managed by DG-1B, could fund,
as a complement to research, training, capacity building, and technology
transfer as well as pilot and demonstration phases in which the results
of RTD projects could be tested on a real scale bringing them closer to
the market.
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THE MANAGEMENT OF WATER RESOURCES:
A PRIORITY ISSUE IN THE FRAMEWORK
OF THE EURO-MEDITERRANEAN PARTNERSHIP

by Ezio Martuscelli*

Human living essentially depends on water. This simple statement
requires, however, a thoughtful consideration of the need, which is
becoming more pressing every day, for appropriate management of this
precious resource. The limited availability of water, its growing scarcity
and its improper use, seriously threaten sustainable development.

Increasing growth in populations and economies leads to a greater
competition between agriculture, industry and towns over water use. The
scarcity, waste and poor use of such a resource is widely prevalent and
hampers efforts for development in many countries.

As a central topic of numerous conferences and international
initiatives, water management is becoming of tremendous importance in
countries within the Mediterranean area.

This geographic area has, indeed, very peculiar socio-economic and
political characteristics, which can be summarised as having a certain luck
of homogeneity, a weakness of economic productive structures and
relative instability of political realities.

In such a framework, the problem of water has become a EU priority
issue, particularly with respect to its policy of co-operation with the
Mediterranean partner countries, which started with the adoption of the
final Declaration of the Barcelona Conference held on November 27-28,
1995, which, among other priority issues singled out, focused the attention
on the serious reduction of available water resources.

The Conference of Barcelona set up a new Euro-Mediterranean
Partnership which governs relations between EU countries and those
nearby on the southern and eastern sides of the Mediterranean basin
(Algeria, Cyprus, Egypt, Israel, Jordan, Turkey, Malta, Morocco, Tunisia,
Lebanon and the Palestinian Authority). This new partnership is based
on Euro-Mediterranean association accords, the main elements of which

* Vice-President of the Scientific Committee, Office for Scientific and Technological
Co-operation with Mediterranean Countries (SMED), National Research Council.



are: the creation of a regular political dialogue with these countries, the
gradual creation of a free-trade zone to be set up by the year 2010, the
boosting of economic co-operation along the widest possible foundations
in all sectors which affect relations between the European Union and its
Mediterranean Partners.

The development of Research and Technology in Mediterranean
countries is a recurrent element, which is essential to the attainment of
the objectives that lie at the heart of the entire Partnership's policy.

Italy, given its particular geographical position, is one of the
European countries most heavily involved in and affected by a process
of development and sustainable growth in these countries, situated on the
other side of the Mediterranean.

In this context the Mediterranean Exhibition of Technological Inno-
vation -Mediterintec-, which has come to its third edition, takes place.
Mediterintec intends to give a contribution to the valorisation, diffusion
and transfer of scientific and technological know-how achieved by the
research centres, industries and other various public and private insti-
tutions. Its objective is to facilitate the introduction of appropriate and
eco-sustainable innovations in the world of transformation, of production
and services, and hence to favour the improvement of quality of products
and sustainable processes.

The scenario Mediterintec refers to is characterised not only by a
high rate of globalisation of markets, but also by a general pervasiveness
and a world-wide diffusion of technological innovation.

In a world-wide economic and innovation system, the competitiveness
of individual countries will depend increasingly on the capabilities the
world of scientific and public research, that of industry, production and
services will have to meet and co-operate.

Mediterintec is organised in stands divided in various sectors and
thematic areas, and in a series of expert meetings and round tables on
topics of strategic interest for the development of the Mediterranean
basin. The areas of interest are: health, environment, biotechnologies,
energy, transport, agriculture and agro-industry, chemistry and materials,
economics and statistics, history, philosophy and law, cultural heritage,
information technology and telematics, result evaluation, technological
transfer and marketing.

For the above mentioned areas, theItalian National Research Council
developed and implemented the « Mediterranean Project: Research and
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Training Programme for Third Countries », with the aim of boosting and
increasing the CNR's international relations with similar institutions in
Mediterranean partner countries.

The Project consists of setting up transnational issue-based networks,
with a view to implementing joint activities in research and training.

With the setting up of a high number of networks, it has become
necessary to create a structure capable of co-ordinating the activities set
out under the Project. For this purpose, « The Office for Scientific and
Technological Co-operation with Mediterranean Countries » (SMED ) was
created in 1995.

Following the guidelines which were highlighted in March 1995 by
the International Scientific Community at the congress entitled « Euro-
pean Research in the Mediterranean » (Sophia Antipolis, 21-22 March
1995), the Office took steps right from its inception to promote the
creation and co-ordination of transnational research groups, involving
CNR bodies, universities, other research bodies and industries in Euro-
pean Union countries and the Third Mediterranean Countries.

Issues on which co-operative efforts were to be focused were
identified according to a « bottom up » approach, by giving priority to
those sectors and research activities where co-operation was already
underway and/or where prerequisites were met to develop joint research
programmes.

At present, 60 transnational thematic networks have been established,
40 of which are consolidated with the support of SMED. Setting up these
thematic « networks » was a necessary precondition for launching the
« Mediterranean Project: Research and Training Programme for Third
Countries ».

Among the areas of intervention, considered as priorities in the
Mediterranean Project, efficient management of water resources and the
related legal and institutional aspects are considered issues of extreme
importance.

The CNR has allowed significant room to research activities con-
nected to this, as they represent the most problematic, complex and
urgent issues to be dealt with to ensure eco-sustainable growth and the
socio-economic development of the Euro-Mediterranean region.

In the framework of the Mediterranean Project, a Euro-Mediterra-
nean network, co-ordinated by Professor Marchisio, has been established
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to implement research and training projects in the field of social and legal
sciences.

The next phase of consolidation, which is necessary for continuing
the research and training activities undertaken by the network, will
look toward the use of other financial sources, as well as participation
in the European Union programmes designed to enhance co-operation
with Mediterranean countries, with special reference to the V Frame-
work Programme for RTD and to the Meda Programme.

Hence, this meeting, which follows the spirit of some of the meetings
organised in the framework of Mediterintec, is intended to develop, in
the field of water resources, proposals, to be eligible in the V Framework
Programme, which are innovative for the development of the Mediter-
ranean basin.

The proposals are to be concentrated within the specific action to
support scientific co-operation with Mediterranean countries (called
INCO-MED) which allows, starting from 1999, the presentation of joint
research projects and demonstration activities.

Under INCO-MED, on the basis of the outcome of a dialogue with
the partner countries and in line with the priorities established by the
Monitoring Committee for Euro-Mediterrnaean Co-operation in RTD
(Mo.Co.), « comprehensive crossectorial policies and integrated ap-
proaches in the planning and management of water resources » were
identified amongst the selected, strategic priorities of specific relevance to
the region.

Besides the V Framework Programme, among numerous initiatives
undertaken in the water sector which follows the guidelines drawn up at
Barcelona, I wish to recall the institution of aEuro-Mediterranean
information system on know-how in the water management sectorwhich
constitutes the SEMIDE Project, funded by the European Union in the
framework of the regional measures contained in the Meda Programme,
and The Short and Medium Term Priority Action Program(SMAP)
adopted during the Euro-Mediterranean Ministerial Conference on the
Environment, held in Helsinki, on 28 November 1997, where water
management is an absolute priority. The Meda programme is the financial
means for putting SMAP into action, together with the assisted loans from
the European Bank of Investments.
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It is clear that all the aforementioned initiatives move in the common
horizon of policies devoted to safeguarding one of the most precious
resources essential to life and human civilisations.

In conclusion, if the European Union is intensifying projects of
co-operation in the Mediterranean area, and our personal commitment is
completely devoted in the same direction, this happens in the awareness
that only with a growing number of cultural, economic and commercial
exchanges it will be possible to make the Mediterranean basin a core of
socio-economic development, deep rooted in the security and prosperity
of populations.

Despite the complexity of the geopolitical scenario, the European
Union has committed itself to strengthening the links that already exist
with Mediterranean partner countries with the view of a stable and
sustainable development of an area of great importance, cross-roads of
populations and civilisations of ancient and noble cultural traditions set
in a scenario of extraordinary beauty.
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